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“Law Day” 


In Massachusetts and 
Throughout the United States 


May 1, 1958 


A Message from the President of 
the Massachusetts Bar Association 


FELLOW CITIZENS OF MASSACHUSETTS: 

“One thing appears to be certain; individual liberty, law, limited 
government, federalism, local and personal responsibility and power—all 
these cannot continue unless supported by intelligence and by some por- 
tion of that earnestness and consecration which established our consti- 
tutional principles and enabled America to survive.” 

In those words, an eminent historian—the late Andrew C. McLaughlin 
—spoke to us all in his lectures on “American Constitutionalism.” In 
recognition of that certainty, 


THE PRESIDENT OF THE UNITED STATES 


on February third issued a proclamation 
designating May 1, 1958 as 


“LAW DAY” 


urging the people of the United States to observe it with appropriate 
ceremonies as a day of national dedication to our great heritage of 
liberty under law and urging the legal profession, the press and the radio, 
television and motion picture industries to promote and participate in 
the observance of that date. 

THE AMERICAN BAR ASSOCIATION has undertaken to make 
it a unique national observance, directing public attention to the role 
which law has played in the development of the American nation and 
which it occupies today in the daily life of every citizen. It will be the 
first such public observance on a nation-wide scale. It is particularly fitting 
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that the government and people of Massachusetts should join in this 
movement. 

Since the Mayflower compact in 1620 and the settlement of the Bay 
Colony in 1630, our people have been among the leading contributors 
in thought and action to the gradual building of a free government here 
and later in the United States. 

The famous 30th article of our Bill of Rights adopted in 1780, de- 
clared that we should have “a government of laws and not of men” and, 
to that end, the 18th article, ever since 1780, has warned us all, in the 
words of its draftsman, John Adams, that “a frequent recurrence to the 
fundamental principles of the Constitution—[is] absolutely necessary to 
preserve the advantages of liberty and to maintain a free government.” 

The purpose of the President’s proclamation of “Law Day” is to 
remind us all of that warning of John Adams who later became the 
second president of the United States and who appointed John Marshall 
to be Chief Justice of the Supreme Court of the United States in 1801. 


LAW DAY IN MASSACHUSETTS 


For the same purpose, the Governor of Massachusetts issues annually 
a proclamation, as provided in Chapter 263 of the Acts of 1949 adopted 
by the Massachusetts Legislature, “setting apart May first as Loyalty Day— 
in recognition of the blessings of freedom—secured to the people of the 
United States by their constitutional form of government and preserved 
and maintained by the unselfish service and sacrifice of her people.” 

To assist in the accomplishment of these proclamations, in accordance 
with a vote of the Board of Delegates of the Massachusetts Bar Association 
and on their behalf, I call them to the attention of our lawyers and 
citizens. 

TO THE END, THAT CITIZENS OF ALL AGES MAY BECOME 
BETTER INFORMED as to the meaning of “a government of laws and 
not of men” as protection against “the wanton exercise of power” and 
may be made more vigilant in safeguarding liberty under law, as stated 
in the preambles of our Massachusetts Constitution of 1780 and of the 
Constitution of the United States of 1788, “for ourselves and our posterity.” 

I urge lawyers, the press, the city and town officials, the schools and 
colleges, the clergy, the civic, the industrial, and all other organizations 
to take part in stimulating the state and local observance of this dedicated 
day. 


RAYMOND F. BARRETT 


President 


Massachusetts Bar Association 
March 17th, 1958 
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REPORT OF NOMINATING COMMITTEE 


The committee herewith submits its nominations for officers and 
seven (7) members at large of the Board of Delegates of the Massa- 
chusetts Bar Association to fill vacancies that will exist at the annual 
meeting to be held on June 14, 1958. 


PRESIDENT 
RAYMOND F. BARRETT, Quincy 


VICE-PRESIDENTS 
LINCOLN S. CAIN, Pittsfield Haro_p Horvitz, Cambridge 
JAMES H. FITZGERALD, Brockton BERTHA R. KIERNAN, Chelséa 
STANLEY B. MILTON, Worcester 


TREASURER 
GERALD P. WALSH, New Bedford 


SECRETARY 
FRANK W. GRINNELL, Boston 
MEMBERS AT LARGE — BOARD OF DELEGATES 
MICHAEL CARCHIA, Belmont RICHARD B. JOHNSON, Swampscott 
MILTON J. DONOVAN, Springfield LAURENCE H. LOUGEE, Worcester 
EDWIN P. DUNPHY, Northampton HENRY R. Mayo, JR., Lynn 
GEORGE A. MCLAUGHLIN, Cambridge 


Respectfully submitted, 
JOSEPH SCHNEIDER, Chairman 


BY-LAWS — ARTICLE XIV — NOMINATIONS 


“SECTION 1. On or before February 15th in every year at a meeting 
duly called for the purpose, the Board of Delegates shall elect a nominat- 
ing committee of five (5) members; and shall designate the Chairman 
thereof. Not later than April 1st the nominating committee shall file with 
the Secretary its nominations for President, Vice-Presidents, Treasurer, 
Secretary and seven (7) members at large of the Board of Delegates. The 
report of the committee, together with this Article, shall be mailed to the 
members not later than April 15th. Other nominations in writing may 
be made for any of such offices upon the signature of not less than fifty 
(50) members of the Association, provided such nominations are filed 
with the Secretary not later than May 1st. All nominations shall be con- 
tained in the notice of the Annual Meeting, those nominated by petition 
so designated. No person shall be elected unless nominated as herein 
provided.” 

ARTICLE XVIII — MEETINGS 


SEcTION 2. Any matters contprehended within the purposes of this 
Association or affecting the Bar of Massachusetts may be brought before 
the annual meeting for action or for an expression of the sense of the 
meeting. But no vote shall bind the officers, or the Association as a whole, 
nor purport to do so, unless the subject matter incorporated in such vote 
was first included in the notice of the meeting in a form reasonably 
sufficient to indicate to the members the matter to be considered. Any 
member desiring to have any matter presented to the Association shall 
not later than May 1st submit the same in writing to the Secretary in 
brief form reasonably satisfactory for inclusion in the notice of the 
Annual Meeting to the members. 


CHANGES IN THE JUDICIAL COUNCIL 5 





FREDERIC J. MULDOON 
Chairman, Judicial Council of Massachusetts 


CHANGES IN THE JUDICIAL COUNCIL 


At the meeting of the Council on March 5, 1958 Frederic J. Mul- 
doon, Vice-Chairman since 1952, was elected Chairman to succeed 
Hon. Frank J. Donahue who retired after twenty years of public 
service as Chairman. Hon. Reuben L. Lurie, an Associate Justice 
of the Superior Court (a member of the Council from 1947 to 1951), 
was appointed by Chief Justice Reardon as a member of the Council 
to fill the vacancy. 
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“TRIAL BY NEWSPAPER” —TO WHAT EXTENT 
ARE LEAKS BY LAW ENFORCEMENT OFFICIALS 
RESPONSIBLE FOR UNFAIR NEWS ITEMS 
BEFORE TRIAL? 


At the New Bedford meeting there was an interesting discussion 
(as announced in the notice of the meeting) “Newspapers, Courts 
and the Public” by two newspaper men and two trial lawyers of 
experience. The discussion covered the freedom of the press, the 
right of the public for news, the right of a defendant in a criminal 
case to a fair trial, the tendency of sensational news stories (some- 
times even reported “‘confessions”) in advance of trial to prejudice 
or influence prospective jurors, the unfairness of such news, the 
English practice of preventing such publication before trial as com- 
pared with the lack of such restraint in America, etc. 

As we listened we thought of certain aspects of the problem 
which may deserve discussion. 


1. In an imperfect world of imperfect people “government of the 
people, by the people, for the people” is inevitably somewhat im- 
perfect and constitutional rights, while absolute as legal ideals, are 
necessarily somewhat relative in practice because of the human 
imperfections. 


The 29th Article of the Massachusetts Bill of Rights recognizes 
this in describing the right of trial as free, impartial and independ- 
ent “as the lot of humanity will admit.” It was also pointed out in 
1788 in “The Federalist” No. 51, as follows: 


“If men were angels, no government would be necessary. If 
angels were to govern men, neither external nor internal controls 
on government would be necessary. In framing a government, 
which is to be administered by men over men, the great difficulty 
lies in this: You must first enable the government to control the 
governed; and in the next place, oblige it to control itself. A 
dependence on the people is, no doubt, the primary control on the 
the government; but experience has taught mankind the necessity 
of auxiliary precautions.” 

2. The equally important right of a free press was established in 
1743 when Andrew Hamilton of Philadelphia went to New York 
at the age of 80 and secured the acquital of Peter Zenger who was 
prosecuted for attacking the arbitrary behavior of Governor Cosby. 

3. Jury trial in this free but imperfect modern world must be by 
jurors selected from people who read newspapers, listen to broad- 
casts and watch television. 

4. To what extent pre-trial “news” however unfair actually affects 
the jury in a particular case is of course guess work. Obviously it 
may, but how much and how often? 


ee 
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5. Since American Courts do not prevent such pre-trial news as 
the English Courts do, what if any remedy is there against ex- 
cessively unfair news? 

6. Who is responsible for such excesses such as the pre-trial pub- 
lication of ‘‘confessions’’? 

7. How does the press get such news items except as a result of 
unfair leaks from law enforcement officials? 


8. What is the relation, if any, of unfair pre-trial news and its 
possible unfair influence on verdicts and the current agitation 
against capital punishment? 

9. How much and how often do law enforcement officials leak 


unfair pre-trial news to the press? Is not that one of the primary 
questions? 


10. Is there any remedy against such leaks except professional 
soul-searching and Self-restraint by the law enforcement officials 
individually and collectively in the interest of justice which is their 
responsible function? 


We do not attempt to answer all of these questions but they seem 
worth thinking about. They are partly prompted as a result of 
reading some years ago a press report of a pre-trial interview of a 
District Attorney in a Criminal case in which he stated in what 
seemed as utterly inexcusable language, what he intended to do to 
the defendant. After all, even under pressure from reporters and 
the public appetite for sensational news, there are still such things 
as standards of behavior in America even in an era of ruthless pub- 
licity much of which seems inevitable. 

11. Perhaps the most effective method of reducing unfair govern- 
ment leaks is in the office of Attorney-General. As the chief law 
officer he has extensive authority in all counties under G. L. Chapter 
12, §§ 6 and 6-A and 238 Mass. 379, 389. He calls conferences of 
District Attorneys periodically at which matters of law enforce- 
ment are discussed. In view of the constant criticism of the press 
for unfair press reports before criminal trials, it would seem ap- 
propriate for such a conference to consider where and how the press 
gets the sensational news and how far the prosecutors or their sub- 
ordinates or the police or others may be primarily responsible for 
excessive leaks to the press. 


Are we wrong? Suggestions are invited. 


F. W. G. 





The American Bar Association will conduct a membership drive 
for the two-week period from April 15 to May 1 this year. 

The goal of 12,000 new members will bring the Association’s total 
membership to 100,000. This drive has been timed to end on May Ist 
which has been dedicated as “Law Day” in a proclamation by Presi- 
dent Eisenhower. 
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THE PENDING BILL FOR MAJORITY VERDICTS IN 
CIVIL CASES—THE NATURE OF THE CONSTITUTIONAL 
RIGHT TO A COMMON LAW JURY OF 12 AND THE REASONS 
FOR UNANIMOUS VERDICTS IN MASSACHUSETTS 


The Debate in the Constitutional Convention of 1917-18 


There was a recent hearing before the Judiciary Committee on a 
bill to permit verdicts in civil cases by ten members of a jury. We 
have heard this plan for “majority” or “split” verdicts discussed in 
and out of the State House by experienced general practitioners, 
“trial” lawyers, bar committees and commissions from time to time 
during the past 40 years. The reports have always been in the nega- 
tive for definite reasons clearly stated, reprinted and widely cir- 
culated for the information of the bench and bar. While the law in 
some states allows majority verdicts, in Massachusetts the Supreme 
Judicial Court and in the Federal Courts the Supreme Court of the 
United States have consistently held that the Constitutional right to 
jury trial is the common law right to a jury of twelve and a require- 
ment of a unanimous verdict. In the Constitutional Convention of 
1917 there was a full scale debate by men of experience and ability 
resulting in the defeat of the proposal. The subject has been dis- 
cussed at length at the request of the legislature by the Judicial 
Council twice—once in 1945 in the 21st Report, and again in 1955 
in the 3lst Report. The figures as to the number of disagreements 
(or “hung juries” as they are called) have been collected and printed 
(and are reprinted below). We had assumed that all this was quite 
generally known but apparently we may have been mistaken. 

The repeated appearance of such bills every few years seems to call 
not only for some calm professional discussion, but for repetition of 
the apparently overlooked law and its history and reasons. 

As we have pointed out in our discussion of “Trial by Newspaper” 
in this issue, in an imperfect world of imperfect people we cannot 
expect perfection in the administration of justice. We can only try 
our best to approach it. 

We suggest the careful reading of the arguments of John W. 
McAnarney and others hereafter quoted from the debate in the Con- 
vention of 1917-18 and pages 40 to the middle of page 42 of the 32nd 
report of the Judicial Council (41 M.L.Q. No. 4, Dec. 1956) and then 
a little thinking about human nature. 


THE CONSTITUTIONAL JURY TRIAL AND 
THE REASONS FOR THE UNANIMITY REQUIREMENT 


The Debate in the Constitutional Convention of 1917-18 
AS EXPLAINED IN THE 3lst REPORT OF THE 
JUDICIAL COUNCIL IN 1955 
As already stated there was an earlier report in 1945. In the later 


report in 1955 the Council quoted from the earlier one as follows: 
This bill reads: 
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“Chapter 234 of the General Laws is hereby amended by in- 
serting after section 26B the following section :— 

“Section 26C. In all civil cases to be tried with a jury in the 
superior court a verdict reached by ten members of the jury shall 
be sufficient.” 

We oppose this bill for the following reasons: 

Such a bill for majority or “split” verdicts was referred to the 
Council in 1945 by Resolves, Chapter 14 of that year and was dis- 
cussed, at length, in the 21st Report of the Council (pp. 11-18). 

The bill then referred, was to insert a new section 80A in Chapter 
231, as follows: 

“In the trial of any civil action it shall not be necessary for all 
the jurors to agree upon a verdict but a verdict may be rendered 
by nine or more members of the panel, and said verdict shall be 
decisive of the issues in the action.” 

The only difference between that and the bill which is now re- 
ferred to us is the provision for a verdict by 9 instead of 10. The 
following reasons then stated apply equally to the bill now referred. 
The report then covered 7 pages, parts of which we quote as follows: 


“1. THE CONSTITUTIONAL QUESTION 


“The first problem which arises in regard to this bill is entirely 
independent of any question of advisability. Articles 12 and 15 
of the Bill of Rights create a right to ‘trial by jury’ both in crim- 
inal cases and in civil cases at law. The ‘trial by jury’ thus es- 
tablished as a right under the Massachusetts Constitution, and 
also under the Constitution of the United States, is a ‘common 
law’ jury trial (see Com. v. Dorsey, 103 Mass. 412, 418, Com. v. 
Welosky, 276 Mass. 398, 401, and Capital Traction Co. v. Hof of 
174 U. S. 13-16). 

“In the early history of English law a jury consisted of men 
in the neighborhood who had personal knowledge (or who acquired 
it) of the facts of the dispute, but by about the middle of the 
14th century the jury had come to be recognized as judges of the 
facts, not within their personal knowledge, but on the evidence 
presented to them, and by that time the number of the jury had 
become established as twelve and the requirement of unanimity in 
their verdict had become established as part of the common law. 
That requirement remained thereafter. (Forsyth ‘History of 
Trial by Jury,’ 238-241; Pollock & Maitland ‘History of English 
Law,’ 623-625; Thayer ‘Preliminary Treatise’ on Evidence, 86-90.) 

“While this right to jury trial, both in civil and criminal cases, 
is a constitutional right, it is a right which may be waived by the 
person entitled to it and this fact is recognized in the statutes and 
in the decisions both of the Massachusetts and United States 
Courts, but a person cannot be forced to accept less than his right 
to a common law trial. In one of the latest opinions of the Su- 
preme Court of the United States in which jury trial is discussed 
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(Patton v. U. S. 281 U.S. at p. 288) the court said that one of ‘the 
essential elements as they were recognized in this country and in 
England when the constitution was adopted’ is ‘that the verdict 
should be unanimous.’ This requirement of unanimity would still 
exist even if the parties in a civil suit agreed to accept a verdict 
of a jury consisting of less than twelve men. This statement of 
the Supreme Court of the United States reflects also what we 
understand to be the law of Massachusetts in regard to the re- 
quirement of unanimity. It seems clear that the proposal to al- 
low verdicts by a majority in civil cases without the consent of 
both parties (which is the proposal contained in House 933) 
would require a constitutional amendment even if the proposal 
was considered advisable. 


“2. THE DEBATE IN THE CONSTITUTIONAL CONVENTION OF 1917-18 

“This whole subject was debated at length in the Constitutional 
Convention of 1918 in connection with proposals to amend the 
Constitution by authorizing majority verdicts or authorizing the 
legislature to provide for them. All of these proposals were re- 
jected by that body. The mere fact that a practice is old is, of 
course, not alone sufficient reason for its retention, but when the 
practice reflects the judgment of generations of experienced and 
thoughtful men it is worth keeping. As the reasons for the re- 
quirement of unanimity and for the rejection of the proposed 
changes were stated with convincing clarity and force in the de- 
bate in the Convention referred to which appears in Vol. 1 of the 
Debates, pp. 389-435, we quote at some length from the remarks 
of men of experience in support of the adverse report of the Ju- 
diciary Committee of which the chairman was the late Hon. James 
M. Morton of Fail River. 


“Following these quotations we submit the figures showing 
the number of disagreements in the various counties of the state. 

“Extracts from Volume 1 of the Debates in the Convention of 
1917 


“Mr. Shea of Dalton—p. 399 


‘If every man in this Convention is satisfied, and I think most of 
us are, to retain the present rule in criminal cases, why is it? Is 
it not true that we wish to get the protection of every man on that 
jury? Is this because liberty and life are more precious? Yes, 
indeed they are, but is the principle any different? Gentlemen of 
the Convention, we of the Judiciary Committee thought not... .’ 


“Mr. Charles F. Dutch of Winchester—p. 403 


‘I won my first jury case only because one man out of the twelve 
held up and insisted on serious consideration of the matter for 
some three hours and won the entire jury to his view, so that my 
client, who in that case was a poor client and could not afford an- 
other trial and could not afford to lose, was protected by the unani- 
mous rule... .’ 
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“Mr. John W. McAnarney of Quincy—pp. 404, 405, 406, 407 

‘What is necessary that a just verdict should be returned when 
twelve such men meet to consider the proposition? It can be an- 
swered in one word,—deliberation. Fair deliberation is what is 
needed to bring in a just verdict.... 

‘And is not that, sir, what you would want if you were on trial 
before a jury? Do you want cases decided without due and careful 
deliberation by each juror? The very purpose of unanimity is not 
to preserve a relic of antiquity, but it is to carry into the jury 
room that which every one of us asks, expects and ought to be 
able to receive,—calm, deliberate, thoughtful consideration by 
those who are passing upon our property rights or liberties. 

‘Shall you say to the jurors of this Commonwealth: “Gentlemen, 
you have not got to decide this case by sitting down calmly and 
thoroughly considering it; go out and poll it as you would a politi- 
cal contest and decide it by a majority verdict”? Or shall you say 
to them: “Gentlemen, remembering the responsibilities of your 
oath approach the consideration of this question from the view- 
point of studying it thoroughly and carefully and then bring in 
your decision whichever way it may go”?... 

‘Mr. Chairman, this is a grave and an important subject. My 
friend on my left in the first division (Mr. Dutch) when he re- 
cited the experience of his first case struck the keynote. ... 

‘In conclusion, not one lawyer of experience in the trial of jury 
causes, not one party who ever had been a litigant in our courts, 
not a man who ever has served on a jury, came before the com- 
mittee and advocated such a change as is proposed, not one. Their 
absence was eloquent and significant... .’ 


“Mr. Asa P. French of Randolph—pp. 409-410 


“Ordinarily when a jury stands ten to two there may be a differ- 
ence of opinion as to whether the two are right or wrong. But 
unanimity is based upon the well-known human experience that 
minorities are often right, that the strong men sometimes will 
stand up against the bias and prejudice of their fellows who are 
weaker and will not allow an injustice to be done, whether it be 
against the rich or the poor... .’ 


“Hon. James M. Morton of Fall River—p. 415 

‘Something is said about the compromises which juries make. 
Of course they compromise, and their right to compromise is 
recognized by the court, as it should be, and as it has been, as a 
means of arriving at a just verdict. When a verdict is rendered 
the court accepts it, and the fact that it is reached by way of com- 


promise between intelligent and honest men should not, and does 
not invalidate it... .’ 


“Mr. John J. Mansfield of Boston—pp. 433-434 
‘Before I was a lawyer I sat on a jury. 
‘Mr. Chairman, my personal experience when I served as a jury- 
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court of the various counties up to 1945 as follows: 
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man, my observation since then while I have been taking such 
activities as I could as a member of the bar, has been this: That 
sometimes the one man of the twelve who sat to listen to a case 
supplied the very thing which leavened the whole loaf and which 
inclined and finally succeeded in obtaining a jury to realize and to 
consider all points of view and to arrive finally at a better decision 
than they would if that man were disregarded. What would 
happen were you to authorize the Legislature to pass a majority 
law, and the Legislature then did so? Simply this: Twelve men 
would walk into a jury room. They would sit down. They would 
vote at once. Two or three among them would vote in the minor- 
ity; the others as a majority would agree. Perhaps among that 
minority might be the most honest, the most disinterested, the 
most learned, the most experienced and the most sympathetic 
with the people, and with the corporations, and with all parties 
involved, who are sitting upon that jury. In the minority might 
be one man or two men or three men who might have the pluck, 
the backbone and the audacity to defy the judge sitting in the 
courtroom, who had purposely and intentionally sought to sway 
the minds of that jury and to induce them to reach a conclusion 
which he favored. There might be in that minority, sitting in 
that jury, one man or two men or three men who, with sufficient 
force, with sufficient persuasion, with sufficient ability, might 
explain to their colleagues on that jury their view of the situa- 
tion, so as to convert them. That has been done, Mr. Chairman 
and gentlemen, far more times than any of my learned friends 
here, lawyers of great ability, have had juries disagree on cases 
which they have tried before them. The one man or the two men 
or the three men have done far more to obtain justice for the poor 
man they speak of, they have done far more to prevent gross in- 
justice to every party in a case, than in my humble opinion could 
be attained by giving a majority of any number less than the 
whole of a jury the power to decide a question. To pass such a 
measure, to embody it in the Constitution, to institute it in legis- 
lation, would mean simply that when a jury considered a case they 
would give it simply snap and immature judgment, and not a 
mature deliberation. I hope, Mr. Chairman and gentlemen of 
the committee, that this measure will be defeated... .’” 


The Council then referred (p. 16) to an adverse report on major- 


ity verdicts in 1918 by a special committee of the Massachusetts 
Bar Association of which the late Thomas W. Proctor and the late 
John E. Hannigan, two men of long experience, were members. 
That committee reported that “in 1916, out of 2562 jury trials of all 
sorts, civil and criminal, there were only 71 disagreements through- 
out the Commonwealth (see 3 Mass. Law Quart. No. 3, Feb. 1918, 
pp. 81-83).” 


The Council reported later figures obtained from the clerks of 
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“NUMBER OF DISAGREEMENTS (PRIOR TO 1945) 


“In Middlesex County during the past five years there were 7 
disagreements. In Norfolk County during the past five years 
there were 3 disagreements; in Hampden County during the past 
ten years there were 6 disagreements; and in Franklin County 5; 
in Barnstable County none; in Hampshire County, in ten years 
9; in Berkshire County, none in ten years; in Plymouth County, 
in 19 years from November 1926 to September 1945, 9 disagree- 
ments out of 1,274 civil cases submitted to a jury and from 
February 1927 to September 1945, 18 disagreements out of 1,432 
criminal; in Essex County, 6 in civil, 12 in criminal in the last 
ten years; in Bristol County, 3 in civil cases in the last five years 
and 1 in a criminal case in the last ten years; and in Worcester 
County, 3 in civil cases and 3 in criminal cases in the last seven 
years. 

“The most illuminating figures appear in Suffolk County in a 
report by Mr. Phinney, the Executive Clerk of the Chief Justice 
of the Superior Court, covering a period of 15 years on both civic 
and criminal side of the court. The marked decrease is noticeable 
in disagreements following the adoption of the practice of ‘pooling’ 
the jurors as a single source of supply in place of the old system 
of a separate jury panel for each session.” 


SUFFOLK COUNTY 
SUPERIOR COURT, Civil VERDICTS—DISAGREEMENTS 


Year ending 


June 30 For Plf. For Deft. Total Disagreements 
1931 641 282 923 33 
1932 521 270 791 22 
1933 426 213 639 21 
1934 430 272 702 20 
1935 405 222 627 11 
1936 391 270 661 12 
1937 356 216 572 18 
1938 321 301 622 5 
1939 406 270 676 7 
1940 406 314 720 8 
1941 366 290 656 6 
1942 413 289 702 6 
1943 433 313 746 3 
1944 371 198 569 10 
1945 309 204 513 2 


Ordered verdicts not included. 

Two or more Verdicts may have been in one case. 
July pooling began in May, 1935. 

Pre-trial Sessions began in August, 1935. 
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SUFFOLK COUNTY 
SUPERIOR COURT, Criminal VERDICTS—DISAGREEMENTS 


Calendar Verds. Verds. Total 
Year Guilty Not Guilty Verdicts Disagreements 
1931 614 1154 1768 28 
1932 789 1064 1853 12 
1933 809 1107 1916 14 
1934 887 1076 1963 11 
1935 657 859 1516 14 
1936 437 575 1012 5 
1937 423 474 897 9 
1938 316 392 708 1 
1939 366 455 821 — 
1940 323 539 862 8 
1941 305 447 752 4 
1942 218 325 543 — 
1943 180 360 540 1 
1944 237 339 576 3 


Jan.-June, inc. 
1945 15 168 243 — 


Pro forma verdicts included. 
Jury pooling began in May, 1935. 
Two or more verdicts may have been in one case. 


The figures from 1945-1954 are: 


1945 178 340 518 — 
1946 175 345 520 1 
1947 168 393 561 4 
1948 195 389 584 4 
1949 150 237 387 5 
1950 155 303 458 — 
1951 204 250 454 4 
1952 213 253 466 4 
1953 200 310 510 10 
1954 270 372 642 2 


A table showing provisions in other states will be found in Ap- 
pendix D on page 72. 

“H. 1117 seems clearly unconstitutional and for the reasons quoted 
from the debate in 1918, while no human practice is perfect in its 
operation, the requirement of unanimity to secure consideration of 
the views of the fairest minded jurors seems to us the most essential 
element of a jury trial and more important than the number of the 
jury. We think the bill is against the interests of justice.” 

We close this discussion with the brief explanation of the unanim- 
ity requirement in 1851 in the well known leading case of Com. v, 
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Tuey, 8 Cush. 1, at p. 4, by Mr. Justice Bigelow, one of the ablest 
judges in our history and later Chief Justice (succeeding Shaw 
C. J.) from 1860-68 as follows: 

“The jury room is, surely, no place for pride of opinion, or for 
espousing and maintaining, in the spirit of controversy, either 
side of acause. The single object to be there effected is to arrive 
at a true verdict; and this can only be done by deliberation, 
mutual concession, and a due deference to the opinions of each 
other. By such means and such only, in a body where unanimity 
is required, can safe and just results be attained; and without 
them, the trial by jury, instead of being an essential aid in the 
administration of justice, would become a most effectual obstacle 
to it.” 


In addition to the argument of John W. McAnarney, in the debate 
above referred to, he quoted this paragraph. 


F. W. G. 


OTHER BILLS ABOUT JURORS 


Several other bills were supported at the hearing on February 27th 
by lawyers. 


HOUSE 936 TO INCREASE THE NUMBER OF PEREMPTORY CHALLENGES 


IN CIVIL AND CRIMINAL CASES. 


This matter was referred by the legislature to the Judicial Council 
in 1956 with a request for a report. The Council in its 32nd Report 
pp. 39-42 (see Mass. Law Quar. Vol. 40, No. 4, Dec. 1956) reported 
its judgment adversely for reasons there stated. Following that 
report the number of such challenges in criminal cases of multiple 
defendants was reduced. 


HOUSE 939 FOR EXAMINATION OF JURORS BY COUNSEL ON THE 


“VOIR DIRE’. 


This matter was also referred by the legislature to the Judicial 
Council in 1955 with a request for a report. The Council in its 31st 
Report pp. 35-36 reported as follows: 


“We do not recommend this bill. Its obvious effect when com- 
pared with [Section 28 of G. L. C. 234—the present law] is to throw 
the control of the selection of jurors into the hands of the lawyers 
instead of the court. The examination of jurors is now conducted 
by the court and the extent of it and whether the lawyers shall be 
allowed to examine a juror is in the sound judicial discretion of 
the court where it belongs, as explained by Mr. Justice Holmes 
in Com. v. Poisson, 157 Mass. 510 at p. 512 and in the case of Com. 
v. Cero, 264 Mass. 264 at pp. 270-271. 

“We think the bill referred is not in the public interest and that it 
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would delay, prolong and complicate trials and add to congestion on 
the criminal and civil side of the court.” 

At the hearing reference was made to the practice in other 
states—especially New York. The “palladium of our liberties” does 
not appear to be entirely unspotted even in New York. 

For interesting information about New York and elsewhere, 
which does not indicate perfection, see 32nd Report of the Judicial 
Council pp. 40-42 (41 M. L. Q. No. 4, December 1956). 

H. 1957 AS TO TRIALS WITHOUT JURY IN THE SUPERIOR COURT. 

“Chapter 231 of the General Laws is hereby amended by inserting 
after section 60A, as appearing in the Tercentenary Edition, the 
following section :— 

Section 60B. In any action at law in the superior court in which 
a jury trial has either been waived or not claimed, the trial judge 
shall in writing find the facts on all issues of facts joined in the 
pleadings, declare the conclusions of law arising upon the facts 
found, and enter a general finding accordingly.” 

The advisability of this bill seems questionable. It would slow up 
the disposition of cases. 

H. 1292. THAT PERSONS DRAWN FOR JURY DUTY BE FURNISHED WITH 
A PAMPHLET CONTAINING INSTRUCTIONS IN THEIR DUTIES AS JURORS. 

This may be advisable but it would need very careful drafting. 

F. W. G. 





THE JENNER BILL TO LIMIT THE APPELLATE 
JURISDICTION OF THE SUPREME COURT 
AND THE ACTION OF THE HOUSE OF 
DELEGATES OF THE AMERICAN 


BAR ASSOCIATION 

85TH CONGRESS 
1sT SESSION 
S. 2646 
IN THE SENATE OF THE UNITED STATES 
JULY 26 (legislative day, JULY 8), 1957 
Mr. JENNER introduced the following bill; which was read twice 

and referred to the Committee on the Judiciary. 


A BILL 
To limit the appellate jurisdiction of the Supreme Court in 
certain cases. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That (a) chapter 
81 of title 28 of the United States Code is amended by adding at 
the end thereof the following new section: 
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“§ 1258. Limitation on appellate jurisdiction of the Supreme Court 

“Notwithstanding the provisions of sections 1253, 1254, and 1257 
of this chapter, the Supreme Court shall have no jurisdiction to 
review, either by appeal, writ of certiorari, or otherwise, any case 
where there is drawn into question the validity of— 

“(1) any function or practice of, or the jurisdiction of, any com- 
mittee or subcommittee of the United States Congress, or any action 
or proceeding against a witness charged with contempt of Congress; 

“(2) any action, function, or practice of, or the jurisdiction of, 
any officer or agency of the executive branch of the Federal Govern- 
ment in the administration of any program established pursuant to 
an Act of Congress or otherwise for the elimination from service 
as employees in the executive branch of individuals whose retention 
may impair the security of the United States Government; 

“(3) any statute or executive regulation of any State the general 
purpose of which is to control subversive activities within such 
State; 

“(4) any rule, bylaw, or regulation adopted by a school board, 
board of education, board of trustees, or similar body, concerning 
subversive activities in its teaching body; and 

“(5) any law, rule, or regulation of any State, or of any board 
of bar examiners, or similar body, or of any action or proceeding 
taken pursuant to any such law, rule, or regulation pertaining to the 
admission of persons to the practice of law within such State.” 

(b) The analysis of such chapter is amended by adding at the end 
thereof the following new item: 

“1258. Limitation on the appellate jurisdiction of the 
Supreme Court.” 


THE ACTION OF THE A. B. A. HOUSE OF DELEGATES 


The Jenner bill was called to the attention of the officers of the 
Association by Senator Wiley with a request for the opinion of the 
House of Delegates. A recommendation of the Board of Governors 
that the bill be opposed, came before the House for action at the 
meeting in Atlanta, Georgia, on February 25th, 1958. No one spoke 
in support of the bill. The only question was as to the contents of 
a resolution opposing its passage. Various drafts were submitted 
and discussed before a full attendance of the House which finally, 
on motion of John C. Satterfield of Mississippi, a member of the 
Board of Governors, adopted the following: 


RESOLUTION 
“Whereas, in 1949 the American Bar Association adopted a reso- 
lution urging the Congress to submit to the electorate an amend- 
ment to the Constitution of the United States, to provide that the 
Supreme Court of the United States shall have appellate juris- 
diction in all matters arising under the Constitution; and 
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“Whereas, S. 2646 now pending before the Congress, if enacted, 
would forbid the Supreme Court from assuming jurisdiction in 
certain matters, contrary to the action heretofore taken by this 
Association and contrary to the maintenance of the balance of 
powers set up in the Constitution between the executive, legislative 
and judicial branches of our government; 

“NOW, THEREFORE, BE IT RESOLVED, That, reserving our 
right to criticize decisions of any court in any case and without 
approving or disapproving any decisions of the Supreme Court of 
the United States, the American Bar Association opposes the enact- 
ment of Senate Bill 2646, which would limit the appellate jurisdic- 
tion of the Supreme Court of the United States.” 





THE HISTORICAL BACKGROUND OF THE JENNER BILL 


It is desirable that Massachusetts lawyers should know something 
of the history of the controversy. 
Since 1788 the Federal Constitution has provided 
“In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a state shall be a party, the 
supreme court shall have original jurisdiction. In all the other 
cases before mentioned, the supreme court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the congress shall make.” 


The Congress has never attempted to exercise this power as to 
appellate jurisdiction except once in 1868 in the McCardle Case 
(7 Wall. 506). The nature and extent of the power and the McCardle 
Case were discussed at length from different points of view in two 
articles in the A. B. A. Journal—one by the late Mr. Justice Roberts 
in the issue for January 1949 and the other by the present writer 
in the issue for August 1949 (p. 948). Space will not permit an 
extended discussion, and the following story of the McCardle case 
is simply lifted from the second article above referred to so that 
any one interested may follow up the discussion if they wish to 
in both of those articles. 


THE McCARDLE CASE 


The McCardle case arose in 1868 during the reconstruction era in 
the midst of the unfortunate movement for legislative supremacy 
of Congress while the political impeachment proceeding against the 
President was pending. The political history of this case will be 
found in Warren’s “Supreme Court in United States History,” 
Volume 3, pages 186-219. The opinion was written by Chief Justice 
Chase and an outline of its judicial history was given by Chief 
Justice Chase himself six months later in his opinion in Ex parte 
Yerger (8 Wall. 85). In brief, the petitioner in the McCardle case 
was arrested in Mississippi by military authority and held for trial 
before a military commission. An act of 1867 extended the original 
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jurisdiction in habeas corpus of the district and circuit judges and 
under this act a writ was issued and after hearing the judge decided 
that the restraint was lawful and remanded the petitioner to custody. 
The petitioner appealed to the Supreme Court and the case was 
argued. Then, as stated by Chief Justice Chase (in the Yerger 
case): 

“While the cause was thus held, and before the court had 
time to consider the decision proper to be made, the repealing 
act under consideration was introduced into Congress. It was 
carried through both houses, sent to the President, returned 
with his objections, repassed by the constitutional majority 
in each house, and became a law on the 27th of March, within 
eighteen days after the conclusion of the argument. 

“The effect of the Act was to oust the court of its jurisdiction 
of the particular case then before it on appeal, and it is not to 
be doubted that such was the effect intended. Nor will it be 
questioned that legislation of this character is unusual and 
hardly to be justified except upon some imperious public 
exigency 

“It was doubtless, within the constitutional discretion of 
Congress to determine whether such an exigency existed; but it 
is not to be presumed that an act, passed under such circum- 
stances, was intended to have any further effect than that 
plainly apparent from its terms.” 


The Court then held, in the Yerger case, that the repealing act did 
not affect its appellate jurisdiction under any other act, thus limit- 
ing the McCardle opinion, as a matter of construction, to an ex- 
ceptional and extreme situation—an incident of the ruthless politi- 
cal struggle of a headstrong congressional majority, thirsting for 
power which they abused when they took it. 

The narrow, and almost procedural, issue actually involved ap- 
pears only after an examination of the Act of 1867, the repealing 
act of March 27, 1868 (15 Statutes at Large, Chapter 34) the two 
McCardle opinions (6 Wall. 318 and 7 Wall. 506) and the Yerger 
opinion. The Court was severely criticized and the last opinion, 
certainly, suggests that it was conscious of the weakness of its 
position before the country and needed to show more backbone in 
dealing with open assertions of legislative supremacy. The politi- 
cal feeling was intense. As appears in Warren, Volume III, pages 
213-219, the Yerger case stimulated a movement in Congress for 
legislation which would have tested legislative supremacy, but the 
test was avoided by a wise practical arrangement between Attorney 
General Hoar and counsel for Yerger and the great issue was 
avoided. (See also Fairman, “Mr. Justice Miller and the Supreme 
Court,” pages 143-144.) 


F. W. G. 
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SOLDIERS’ AND SAILORS’ CIVIL 
RELIEF ACT — AGAIN 


Editor, Massachusetts Law Quarterly: 


In the October issue of the Massachusetts Law Quarterly, I noted 
an article about the Soldiers’ and Sailors’ Civil Relief Act. As I have 
been interested in this legislation ever since it was passed, and in 
fact as a chairman of a local draft board some of my ideas are 
incorporated in the 1942 amendment, I should like to add my two 
cents worth on the subject. 

Shortly after the end of World War II, I took up the matter of 
repeal of this Act with members of Congress from my district and 
I had considerable correspondence at that time with members of 
Congress having charge of these matters. There was no doubt in 
any one’s mind at that time that the sentiment of Congress was 
that they had no intention of repealing this law because of the gen- 
eral world-wide unrest. Periodically since then, I have sounded out 
Congressional sentiment and I have not been encouraged that Con- 
gress is in any mind to do anything. I should say that if we can 
hope for any Congressional relief at all, a general real estate de- 
pression which is so severe that the foreclosures swamp the courts, 
that possibly the best line of approach would be to ask Congress to 
enact a statute of limitations to the effect that after a certain date 
the Relief Act would not apply to mortgages or other instruments 
executed before a certain date. This possibly would be the equitable 
way to handle the subject because we are still drafting men; yet on 
the other hand, there are millions of men who have been out of the 
service for years longer than the Act gives relief. 

Another approach which I believe might be more successful would 
be in our own State Legislature. As I see it, we have three im- 
portant cases on the subject. The first one was the unfortunate 
Hoffman case which to a certain extent happens to have been re- 
duced in effect by the Guieserian v. Pilgrim Trust Company, 1954 
AS 489. I am surprised to find that so few of the conveyancers are 
using this Guleserian doctrine. Most of them insist on giving no- 
tice to attaching creditors and second mortgages, etc. Then we 
have the Lynn Institution v. Taft, in 314 Mass. 380. I have no 
quarrel with the propriety of that decision that a bill in equity 
should generally open up all issues which can be reached on proper 
pleadings. I do believe that the Legislature has the power and it 
would be of considerable help to the courts and the conveyancing 
bar if the Legislature should pass some law that a bill in equity 
which is brought for the sole purpose of determining whether there 
is anyone then in the military service who is entitled to notice and 
confine the issue to that limited question. Then the courts would 
have just one simple problem of whether there was anyone in the 
service and their discretionary powers which is the real reason for 
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the greatest objection to the present situation would be curtailed, 
and these bills in equity ought to go through to a decree practically 
automatically. If any interested party had any other equitable rights 
in the matter, I should bring a separate bill in equity and the two 
then could be tried together, but the present law just encourages all 
the parties and all the courts to take the broadest possible view- 
point to avoid a foreclosure. It is this which should be limited in 
my opinion. 
Very truly yours, 
Anonymous. 





APPEALS TO THE SUPERIOR COURT FROM 
DECISIONS OF PLANNING BOARDS 
AND BOARDS OF APPEALS 
by 


A. CLINTON KELLOGG 
President, Bar Association of Norfolk County 


There is considerable confusion concerning the procedure in 
appeals to the superior court from decisions of planning boards 
and boards of appeals. The statutes in the two cases (G. L., C. 41, 
§88BB and G. L., C. 40A, §21) are substantially similar, and simply 
provide that any person aggrieved, whether or not a party to the 
proceedings, or any municipal officer or board, “‘may appeal to the 
superior court sitting in equity.” 

The first question that arises is as to the form of the appeal. 
Many lawyers, probably because the statutes refer to equity, enter 
bills of complaint in standard form. Other attorneys enter a simple 
appeal of three or four lines. The former method, although probably 
preferable because of the information it gives the court, does not 
appear to be required. The fact that the court is “sitting in equity” 
does not mean that the appeal must take the form of a bill of com- 
plaint. The court has “jurisdiction in equity” in motor vehicle 
insurance cancellation appeals (G. L., C. 175, §113D), but the appeal 
ordinarily is a simple statement of appeal. For an opinion to the 
contrary, see Reed, Equity Pleading and Practice, §§516, 517. 

A more serious question arises after the appeal is entered— 
namely, notice to interested parties. Some clerks of court issue 
subpoenas as in equity cases, to be served upon the board appealed 
from. If such practice be correct, it is at least unusual in ap- 
peal procedure. An appellate court does not regularly issue 
process. (For example: motor vehicle cancellation appeals, G. L., 
C. 175, §113D; appeals from the district court to the superior court; 
appeals from orders to dispose of dangerous buildings (G. L., C. 139, 
§2). The consequences of the issuance and service of a subpoena 
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require examination. If the members of the board appealed from 
fail to appear, the bill must be taken for confessed against them, 
and may be so taken if they fail to answer (Rule 25, Superior Court). 
In such event does the court then “hear all pertinent evidence and 
determine the facts’? If so, it is a complete departure from ordinary 
equity procedure, where the facts are established by the confession 
of the bill. If not, an appellant may get the desired relief without 
ever establishing his right to it. 

It is certainly anomalous that a quasi-judicial body, supposedly 
impartial in the first instance, should suddenly find itself charged 
with the duty to defend its decision. It is not at all unusual for 
a board of appeals to deny requested relief on some legal ground, 
where it would much prefer to grant it. In such an instance, it has 
little interest in defending its position, and may have even less 
where it has granted the relief. 

The present statutes provide for no notice of an appeal from a 
board of appeals and notice to the city or town clerk of an appeal 
from a planning board. It seems obvious that the board appealed 
from should be sent notice of the appeal, and this is customarily 
done in those cases where process does not issue. However, the real 
party in interest may well get no notice at all. A successful appli- 
cant for a variance may not know that the decision has been appealed 
by a “person aggrieved” until after the case has gone to a decree. 

It is suggested that the statutes need drastic revision to the end 
not only that the practice be uniform, but also that persons with 
legitimate interests may become parties to the proceedings. 

The first paragraph of G. L., C. 40A, §21 might be redrafted to 
read as follows :— 

Any person aggrieved by a decision of a board of appeals, whether 
or not previously a party to the proceeding, or any municipal officer 
or board, may appeal to the superior court sitting in equity for the 
county in which the land concerned is situated; provided, that such 
appeal is filed in said court within fifteen days after such decision is 
recorded. A copy of the decision appealed from, bearing the date 
of filing and certified by the city or town clerk, shall be attached to 
the appeal. Where the appeal is made by someone other than the 
original applicant, appellant, or petitioner, such original applicant, 
appellant, or petitioner shall be named as a party respondent, and 
his address and the addresses of all the members of the board of 
appeal shall be stated. The appellant shall, within two days after 
the entry of the appeal, give written notice thereof by delivery or 
certified mail to all respondents, including the members of the board 
of appeal, and to the city or town clerk, and shall, within seven days 
after the entry of the appeal file with the clerk of the court an 
affidavit that such notice has been given. If no such affidavit is 
filed within such time the appeal shall be dismissed. No answer 
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shall be required. Other interested persons may be permitted to 
intervene, upon motion. The clerk of the court shall give notice of 
the hearing upon the appeal as in other cases without jury, to all 
respondents, whether they have appeared or not. The court shall 
hear all pertinent evidence and determine the facts, and, upon the 
facts as so determined, annul such decision if found to exceed the 
authority of such board, or make such other decree as justice and 
equity may require. The foregoing remedy shall be exclusive, but 
the parties shall have all rights of appeal and exception as in other 
equity cases. 

The first paragraph of G. L., C. 41, §81BB might be redrafted 


similarly, making due provision for cases where the planning board 
makes no decision. 


Suggestions are invited. EDITOR. 





QUITCLAIM COVENANTS 


Prior to the “Short Form of Deeds Act” of 1912 the common 
form of “Quitclaim’” Covenant warranted against “Encumbrances 
Made or Suffered” by the grantor. It was common practice for some 
Conveyancers in drawing their own forms to omit the words “or 
suffered” or to strike them out if a printed stationer’s form was 
used. The Act of 1912 contained a permissive statutory form of 
covenant which could be incorporated in a deed by reference in 
order to shorten the recording instead of having the words copied 
from deed after deed in the record book. The statutory form thus 
provided omitted the words “or suffered.” In the recent case of 
Engle v. Thompson, decided on December 18th, 1957 (1957 A. S. 
1221), it was held that the statutory covenant, if incorporated by 
reference, still has the earlier meaning including the words “or 
suffered.” Apparently in that case the defendant requested the im- 
provement for which the betterment assessment was made. 


It may be helpful to general practitioners to know that, since 
that decision, some conveyancers, in order to avoid advising clients 
to sign covenants against unknown encumbrances, are not incorpor- 
ating the statutory form by reference, but are revising their forms 
so that the words “or suffered” are expressly excluded from the 
covenant. This is permissible under Section 1 of the Act of 1912 
(now Section 8 of G. L, C.) which allows the use of other forms, 
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In view of the increase of varied defects in title, which may not 
be known, this seems the safer practice for a grantor’s protection. 
We have been asked what the word “suffered” means. Is it limited 
to something “suffered” because imposed on the land while owned 
by the grantor, or does it cover earlier encumbrances which he has 
“suffered” to remain? Suggestions are invited. 

F. W. G. 





A FAR-REACHING PENDING BILL — SENATE 66 


According to the Legislative Bulletin the following bill was re- 
ported favorably on February 11th by the Committee on State Ad- 
ministration and was referred to the Senate Committee on Ways and 
Means. As the supply of copies of the bill at the State House is 
exhausted, it is here reprinted for the information and consideration 
of the bar in view of its importance and of the practical problems 
involved. EDITOR. 


SENATE . ~. oe 


To accompany the petition of John E. Powers and Silvio O. Conte 
for legislation to define public records and to provide that meetings 
of public bodies be open to the public. State Administration. 


AN ACT RELATIVE TO PUBLIC RECORDS AND PROCEEDINGS. 


SECTION 1. Section 7 of chapter 4 of the General Laws is 
hereby amended by striking out clause twenty-sixth, as appear- 
ing in the Tercentenary Edition, and inserting in place thereof 
the following :— 


printed book or paper, any map or plan of the commonwealth, 
or of any county, district, city or town which is the property 
thereof, and in or on which any entry has been made or is re- 
9 quired to be made by law, or which any officer or employee of 
10 the commonwealth, or of a county, district, city or town has 
11 received or is required to receive for filing, and any book, paper, 
12 record or copy mentioned in section eleven A of chapter thirty 
A, where applicable, section nine F of chapter thirty-four, sec- 


1 
2 
3 
4 
5  Twenty-sixth, “Public records” shall mean any written or 
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tion twenty-three A of chapter thirty-nine, or sections five to 
eight, inclusive, and sixteen of chapter sixty-six, including public 
records made by photographic process as provided in section 
three of said chapter. 


SECTION 2. Chapter 30A of the General Laws, inserted by 
chapter 681 of the acts of 1954, is hereby amended by inserting 
after section 11 thereof the following new section:— 


Section 11A. All meetings of every state board and commis- 
sion, excepting the executive council, bodies of the judicial 
branch, committees of the general court, recess commissions and 
the governing board or body of any authority established by the 
general court to serve a public purpose in the commonwealth or 
any part thereof, whether such authority is within or without 
the formal structure of the state government, shall be open to 
the public and to the press unless such board or commission 
shall vote to go into executive session. Such executive session 
may be held only for the purpose of discussing, deliberating or 
voting on those matters which by general or special statute, or 
federal grant-in-aid requirements, cannot be made public, and 
those matters which if made public might adversely affect the 
public security, the financial interests of the commonwealth or 
its political subdivisions, or the reputation of any person. 

Except in an emergency, no meeting of any state board or 
commission subject to this section shall be held unless a notice 
of such meeting has been filed with the secretary of state, and 
copies thereof posted in the public office of the commissioner of 
administration and finance at least twenty-four hours prior to 
the time of such meeting. For the purpose of this section, 
“emergency” shall mean a situation where immediate, unde- 
layed action is deemed to be imperative. 

All state boards and commissions, except the executive 
council, bodies of the judicial branch, committees of the general 
court, recess commissions and the governing board or body of 
any authority established by the general court to serve a public 
purpose in the commonwealth or any part thereof, whether 
such authority is within or without the formal structure of the 
state government, shall maintain accurate records of their meet- 
ings, setting forth the action taken at each meeting, including 
executive sessions. A summary of all matters voted shall be 
made available with reasonable promptness after each meeting; 
provided, however, that votes taken in executive session may 
remain secret so long as their publication would defeat the lawful 
purposes of the executive session, but no longer. The records 
of each meeting shall become a public record and be available 
to the public upon being approved; provided, however, that the 
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records of any executive session may remain secret so long as 
their publication would defeat the lawful purposes of the execu- 
tive session, but no longer. 

The provisions of this section shall not apply to any meeting 
of a quasi-judicial board or commission held for the sole purpose 
of making a decision required in an adjudicatory proceeding 
brought before it, or of the board of bank incorporation, the 
small loans regulatory board or the General Insurance Guaranty 
Fund. 

SECTION 3. Chapter 34 of the General Laws is hereby amended 
by inserting after section 9E thereof the following new section :— 

Section 9F. All meetings of every county board and com- 
mission shall be open to the public and to the press unless such 
board or commission shall vote to go into executive session. 
Such executive session may be held only for the purposes of dis- 
cussing, deliberating or voting on those matters which by general 
or special statute, or federal grant-in-aid requirements, cannot 
be made public, and those matters which if made public might 
adversely affect the public security, the financial interest of the 
county or its subdivisions, or the reputation of any person. 

Except in an emergency, no meeting of any county board or 
commission shall be held unless a notice of such meeting has 
been publicly posted, at least twenty-four hours prior to such 
meeting, in such places as the county commissions shall designate 
for the purpose. For the purposes of this section, “emergency” 
shall mean a situation where immediate, undelayed action is 
deemed to be imperative. 

All county boards and commissions shall maintain accurate 
records of their meetings, setting forth the action taken at each 
meeting, including executive sessions. A summary of all matters 
voted shall be made available with reasonable promptness after 
each meeting; provided, however, that votes taken in executive 
sessions may remain secret so long as their publication would 
defeat the lawful purposes of the executive session but no longer. 
The records of each meeting shall become a public record and be 
available to the public upon being approved; provided, however, 
that the minutes of any executive session may remain secret so 
long as their publication would defeat the lawful purposes of 
the executive session, but no longer. 

SECTION 4. Chapter 39 of the General Laws is hereby amended 
by inserting after section 23 thereof the following new sections :— 

Section 23A. All meetings of every district, city and town 
board, commission and schoo] committee, and the meetings of 
the governing board of every local housing authority, shall be 
open to the public and to the press unless such board, commis- 
sion or school committee shall vote to go into executive session. 
Such executive session may be held only for the purpose of dis- 
cussing, deliberating or voting on those matters which by general 
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or special statute, or federal grant-in-aid requirements, cannot 
be made public, and those matters which if made public might 
adversely affect the public security, the financial interest of the 
district, city, town or local housing authority, or the reputa- 
tion of any person. 

Except in an emergency, no meeting of any district, city or 
town board, commission or school committee, and no meeting 
of the governing board of any local housing authority, shall be 
held unless a notice of such meeting has been filed at least 
twenty-four hours prior to such meeting with the clerk of such 
district, city or town, or, in the case of a local housing authority, 
with the clerk of the city or town wherein such local housing 
authority has been appointed. Upon receipt of such notice by 
any such clerk he shall immediately cause the same, or a copy 
thereof, to be posted publicly in his office or on the principal 
official bulletin board of the district, city or town. For the pur- 
poses of this section, “emergency” shall mean a situation where 
immediate, undelayed action is deemed to be imperative. 

Every district, city or town board, commission and school 
committee and the governing board of every local housing au- 
thority shall maintain accurate records of their meetings, setting 
forth the action taken at each meeting, including executive 
sessions. A summary of all matters voted shall be made avail- 
able with reasonable promptness after each meeting; provided, 
however, that votes taken in executive session may remain 
secret so long as their publication would defeat the lawful pur- 
poses of the executive session, but no longer. The records of 
each meeting shall become a public record and be available to 
the public upon being approved; provided, however, that the 
records of any executive session may remain secret so long as 
their publication would defeat the lawful purposes of the execu- 
tive session, but no longer. 

The provisions of this section shall apply to proceedings of all 
city councils and boards of alderman, however styled, in the 
commonwealth. 


Section 23B. No person shall address a public meeting of a 
town board, commission or school committee without leave of 
the presiding officer at such meeting, and all persons shall, at the 
request of such presiding officer, be silent. If, after warning 
from the presiding officer, a person persists in disorderly be- 
havior, said officer may order him to withdraw from the meet- 
ing, and, if he does not withdraw, may order a constable or any 
other person to remove him and confine him in some convenient 
place until the meeting is adjourned. 


SECTION 5. Paragraph 2 of section 18 of chapter 43 of the 
General Laws, as appearing in the Tercentenary Edition, is 
hereby amended by striking out the third sentence and inserting 
in place thereof the following sentence:—Except as otherwise 
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authorized by section twenty-three A of chapter thirty-nine, all 
sessions of the council shall be open to the public and to the 
press, and every matter coming before the council for action 
shall be put to a vote, the result of which shall be duly recorded. 

SECTION 6. Section 35 of chapter 43 of the General Laws, as 
appearing in the Tercentenary Edition, is hereby amended by 
striking out the first sentence and inserting in place thereof the 
following sentence:—All meetings of the school committee shall 
be open to the press and to the public, except as otherwise au- 
thorized by section twenty-three A of chapter thirty-nine. 

SECTION 7. Section 71 of chapter 43 of the General Laws, as 
appearing in the Tercentenary Edition, is hereby amended by 
striking out the second sentence and inserting in place thereof 
the following sentence:—Except as otherwise authorized by 
section twenty-three A of chapter thirty-nine, all meetings of 
the city council shall be public; and the mayor, if present, shall 
preside and may vote. 


SECTION 8. Section 84 of chapter 43 of the General Laws, as 
most recently amended by section 8 of chapter 459 of the acts 
of 1948, is hereby further amended by striking out the fourth 
sentence and inserting in place thereof the following sentence :— 
Except in the case of executive sessions authorized by section 
twenty-three A of chapter thirty-nine, all meetings of the city 
council shall be open to the press and to the public, and the rules 
of the city council shall provide that citizens and employees of 
the city shall have a reasonable opportunity to be heard at any 
such meeting in regard to any matter considered thereat. 


SECTION 9. Section 98 of chapter 43 of the General Laws, as 
appearing in section 15 of chapter 378 of the acts of 1938, is 
hereby amended by striking out the fourth sentence and insert- 
ing in place thereof the following sentence:—Except in the 
cases of executive sessions authorized by section twenty-three A 
of chapter thirty-nine, all meetings of the city council shall be 
open to the press and to the public, and the rules of the city 
council shall provide that citizens and employees of the city 
shall have a reasonable opportunity to be heard at any such 
meeting in regard to any matter considered thereat. 


SECTION 10. Chapter 66 of the General Laws is hereby 
amended by inserting after section 5 the following new section :— 


Section 5A. The records required to be kept by sections 
eleven A of chapter thirty A, nine F of chapter thirty-four, and 
twenty-three A of chapter thirty-nine, shall record exactly the 
votes and other official actions taken by such boards and com- 
missions; but unless otherwise required by the governor in the 
case of state boards, commissions and districts, or by the county 
commissioners in the case of county boards and commissions, or 
the governing body thereof in the case of a district, or by ordi- 
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11 nance or by-law of the city or town, in the case of municipal 
12 boards, commissions and school committees, such records need 
13 not include a verbatim record of discussions at such meetings. 

SECTION 11. Upon the effective date of this act, the provisions 
of all special acts which are inconsistent with the provisions of 
this act shall, only to the extent that they conflict with this act, 
become null and void. 





THE EFFECT OF MULTI-STATE CONTACTS 
IN EXPRESS TRUSTS 
A MASSACHUSETTS APPROACH 
By 
KENNETH KORB OF THE BOSTON BAR 
Introduction 


Any discussion of the effect of multiple state connections in the 
law of trusts must be separated into two distinct problems. First is 
the question of jurisdiction, the elements that enable a state to 
open its judicial process to the matters in contention. Second is the 
traditional conflict of laws problem, the choice of which law to apply 
once a court determines that it may hear the case. 

Most contacts are readily assigned to a particular state but some 
consideration of the situs of certain movables would be advanta- 
geous.! Registered bonds are a specialty and acquire a situs wherever 
they are found.? Corporate stock has its situs in the state of in- 
corporation, the certificates being evidence of the actual share which 
is not transient.2 Promissory notes usually have their situs at the 
holder’s domicile.* 

If any generalization is justified it may be said that when a docu- 
ment embodies the relevant right, title or interest then the situs of 
the property follows the physical presence of the document; if the 
right, title or interest is not embodied within the instrument, the 
situs remains with the debtor of the note or at the domicile of the 


1See Restatement, Conflict of Laws Second, sects. 98, 99, 101, 102, 103. Tentative 
Draft No. 4 (1957). 

2 Kennedy v. Hodges, 215 Mass. 112, 114. There is also authority for placing the 
situs of registered Massachusetts government obligations in Massachusetts when the 
bonds may be transferred only on books kept within the Commonwealth. Bliss v. Bliss, 
221 Mass. 201, 206-208. This view is probably a variation of the theory that a debt can 
have no physical situs, but that jurisdiction over the debtor carries with it jurisdiction 
over the debt. See Standard Oil Co. v. New Jersey, 341 U. S. 428, 438-440, especially 
footnote 9. 

3 Kennedy v. Hodges, 215 Mass. 112, 114-115; Morson v. Second National Bank, 306 
Mass. 588, 590-591. The latter case involving the Uniform Stock Transfer Act demon- 
strates that the situs of the share of the corporation does not follow the stock certificate. 
Rather it is analogous to a real estate deed which transfers the right to the realty but 
not the situs of the realty; Restatement, Conflict of Laws, sect. 53, (1934). However, if 

can be transferred in this way it is likely that the domicile of any corporation which 
has adopted the USTA will recognize an alternative situs of the share at the place of 
transfer for jurisdictional purposes. 

' Bliss v. Bliss, 221 Mass. 201, 204. 
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corporation issuing the stock. The importance of locating the situs of 
assets lies in the situs’s control over both jurisdictional and con- 
flicts questions because of its control over the property itself. 


Jurisdiction 
(A) TESTAMENTARY TRUSTS 


Under Massachusetts law the trustee derives his trust authority 
from the judicial proceedings involved in probating the will of the 
testator.» The state of initial probate entertains primary jurisdiction 
over all phases of the trust regardless of the domicile of the trustee 
or of the beneficiary.® This jurisdiction extends to such questions as 
the trust’s validity,7 the interpretation of the instrument,’ and the 
administration of the trust. Included in administration are such 
matters as compelling an accounting? and appointing or removing 
a trustee.!° 

If Massachusetts is not the testator’s domicile and thus not the 
state of initial probate, jurisdiction will usually be refused until 
the will is proved or recorded in Massachusetts, even though all 
the parties involved and the trust assets are present within the 
Commonwealth.!! 

This refusal of jurisdiction probably applies to situations in 
which the assets are located here at the death of the testator, since 
exceptions to the requirement of first proving the foreign will do 
exist. In rare instances, of which there appear to be no examples, 
personal jurisdiction over the trustee will support a decree in per- 
sonam against him despite the absence in the forum of the trust 
assets or the administration of the trust.!" 

The foreign will may not be proved without assets being within 
Massachusetts," but the sole contact, the temporary presence of the 
trustee, might enable our courts to act if necessary to ensure the 
performance of the trust.’4 Such action would, however, be ex- 
ceptional and would depend upon the lack of availability of other 
more closely connected forums. Jurisdiction over the beneficiaries 
will not give the forum jurisdiction™ over the trust. Their interest 
in the trust, unlike that of the trustee, does not permit them to ex- 


5 Bowditch v. Soltyk, 99 Mass. 156, 138. 
® Chase v. Chase, 2 Allen 101, 104-105; See Fay v. Fay, 299 Mass. 608, 612-613; 
compare Restatement, Conflict of Laws Second, sect. 108A, Tentative Draft No. 4 (1957). 

7 State Street Trust Co. v. Kissel, 302 Mass. 328 (validity of a spendthrift clause). 

8 Hutchins v. Browne. 253 Mass. 55. 

® Bowditch v. Soltyk. 99 Mass. 136. 

Boynton vy. Foss, 238 Mass. 574. 

1 Campbell v. Sheldon, 13 Pick. 8, 22-24; Jenkins v. Lester, 131 Mass. 355, 357: 
ompare Bliss v. Bliss, 221 Mass. 201, 207. The procedure for proving a foreign will 
may be found in G. L. (Ter. Ed.) ¢. 192. sects. 9, 10, 11. The simplicity of this procedure 
alleviates the apparent rigidity of proving a foreign will before jurisdiction will be ex- 
ercised, 

12 Beardsley v. Hall, 291 Mass. 411, 417. Rents from real estate being involved, this 
ease is strong authority for situations where personalty alone comprises that trust since 
a state is less likely to premit another’s adjudication of its realty while it will recognize 
decisions involving personaltv. 

3G. L. (Ter. Ed.) c. 192, sect. 9; Wright v. Macomber, 239 Mass. 98, 101-102; 
Bianco v. Piscopo. 263 Mass. 549, 552. 

4 Harrison v. Commissioner of Corporations d& Taxation, 272 Mass. 422, 427. 

18 Harvey v. Fiduciary Trust Co., 299 Mass. 457, 464. 
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ercise any control over the corpus.'® A decree in personam would 
then be ineffective, the beneficiaries having no legal right to force 
compliance with the order of the court. 

It has been established that the presence of assets is necessary to 
permit an ancillary probate.'* From this it follows that the ac- 
counting for trust assets is proper only in the state of probate since 
the probating is necessary to the assumption of jurisdiction over 
the assets.!§ 

If the trust is composed of realty, the situs exercises exclusive 
jurisdiction over the realty.'’* This follows the familiar principle 
that the state of the situs of immovables, with absolute control over 
its own territory, may refuse to accept the decisions of foreign tri- 
bunals. The situs may, however, waive its exclusive jurisdiction.?" 

A foreign trustee must follow the particular statutory procedures 
employed by the situs if he wishes his transfer of realty to be rec- 
ognized.*! 


(B) INTERVIVOS TRUSTS 

Primary jurisdiction over intervivos trusts exists in the state of 
administration?" to determine whether the formalities of creation 
have been complied with,?* whether the trust is valid in its incep- 
tion,** and how the trust should be interpreted.*> Problems of ad- 
ministration including accounting,“ appointing new trustees,?7 
and distributing the assets** may also be determined in the state of 
administration. 

Any state which is the situs of personalty or realty can, if it 
wishes, exercise jurisdiction in rem over the property.2* Thus a 
state which is the situs of the trust corpus, although not the state of 
administration, has jurisdiction to decide issues concerning the 
property. 

No Massachusetts case nor any treatise has been found which sup- 
ports the proposition that either the state where the trust was 
created or the domicile of the settlor may exercise jurisdiction over 
the trust res without the administration of the trust or the trust 


% See Loring, Trustee’s Handbook Sth ed., sect. 17. 

17 See note 12. 

18 Norton v. Palmer, 7 Cush. 52 524; Bowditch v. Soltyk, 99 Mass. 136, 138; see 
Emery v. Batchelder, 132 Mass. 452; compare G. L. (Ter. Ed.), c. 203, sect. 17A, the 
next to last sentence; Putnam vy. Middleborough, 209 Mass. 456. 

% Beardsley v. Hall, 291 Mass. 411, 414-417; compare Dickson vy. United States, 125 
Mass. 311, 316. 

2° See G. L. (Ter. Ed.) ¢. 203, sect. 17A, the next to last sentence. 

*l Assessors of Everett vy. Albert N. Parlin House Inc., 331 Mass. 359, 364-365; see 
G. L. (Ter. Ed.) c. 203, sect. 174A. 








24 See Restatement, Conflict of Laws Second, sect. 108A, Tentative Draft No. 4 (1957). 
Elements entering into determining where the state of administration is located may be 
found in the text related to note 68, infra. 

23 Berger v. Berger, 333 Mass. 540, 544-545. 

** National Shawmut Bank v. Cumming, 325 Mass. 457, 461, 463. 


25 Russell v. Joys, 227 Mass. 263, 267. 

“ Greenough v. Osgood, 235 Mass. 235, 237-238. 

27 Bassett v. Crafts, 129 Mass. 513, 515. 

°3 Tudor v. Vail, 195 Mass. 18, 25-26. 

* Restatement, Conflict of Laws, sects. 102-104 (1934); compare Clark v. Willard, 294 


U. S. 211, 213. 
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assets also being within that state.2° These latter elements or per- 
sonal service on the trustee appear to be the only connections jus- 
tifying an assumption of jurisdiction over the trust. 

A trustee’s authority usually is derived from the trust instrument 
rather than in connection with judicial proceedings as intestamentary 
trusts.31 Therefore, any state which obtains personal jurisdiction*= 
over the trustee has power to determine matters concerning the 
trust,33 even if there is no connection with the trust such as being 
the situs of the trust assets or the domicile of the trustee.*4 Enforce- 
ment is through a decree in personam against the trustee. 

The reluctance to interfere found in adjudications involving testa- 
mentary trusts is not present in intervivos trust determinations. 
Unlike testamentary trusts, when there is jurisdiction over the 
trustee but not the corpus, it is not prerequisite to the exercise of 
jurisdiction that it be shown that the assumption of jurisdiction is 
necessary to ensure or facilitate performance of the trust.*® 


An exception to this rule seems to exist when an accounting is 
being sought. Our case law has established that only the state of 
administration has jurisdiction to compel a trustee to account.*® 
Tracing this limitation to its earliest formulation in Sewall v. Wil- 
mers? it must be observed that the authority cited to support the 
proposition involved testamentary trusts. Because of the theories 
surrounding retained jurisdiction over testamentary trusts by the 
court of initial probate®® there is justification in requiring account- 
ings at the state of probate where the administration of the trust 
usually is found. With intervivos trusts the state of administration 
does not invest the trustee with his authority. There is not the same 
type of dominance of interest in the state of administration as dem- 
onstrated by the multiplicity of forums which may take jurisdiction 
over the trustee. It is possible that in some situations a trustee and 
the assets may not be available in the state of administration. If 
that were so, the possibility of Massachusetts accepting jurisdiction 
on the ground of necessity should not be foreclosed. 

In personam jurisdiction will justify issuing a decree directing the 
transfer of foreign assets." This does not grant jurisdiction over 
the assets themselves.*° 


3° Compare National Shawmut Bank v. Cumming, 325 Mass. 457. 

1 Jenkins v. Lester, 131 Mass. 355, 357. 

%2 Personal jurisdiction means personal service within the state or voluntary appear 
ance. Substituted service will not confer jurisdiction. Sadler v. Industrial Trust Co., 
327 Mass. 10, 13. 

3 Jenkine v. Lester, 131 Mass. 355, 357; compare Hill v. Peterson, 323 Mass. 384, 
386-387. 

3% Harvey v. Fiduciary Trust Co., 299 Mass. 457, 464; Herman vy. Edington, 331 Mass. 
310, 314, 

% See material in text related to notes 12 to 14 supra. 

% Greenough v. Osgood, 235 Mass. 235, 238; Sadler v. Industrial Trust Co., 327 Mass. 
10, 13. 

37132 Mass. 131, 137. 

%3 See Capron, Situs of Trusts in Conflict of Laws, 93 Trusts and Estates 878, 
882-883. 

% Pingree v. Coffin, 12 Gray 288, 304-305; Adams v. Messinger, 147 Mass. 185, 191; 
compare Hill v. Peterson, 323 Mass. 384. 

“ See Herman v. Edington, 331 Mass. 310, 313-314. 
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Accompanying this personal jurisdiction is the right to compel an 
accounting for actions performed pursuant to the decree,*! but it 
should be distinguished from the general trust accounting discussed 
above. 

The nub of the problem of jurisdiction appears to be not whether 
the power to accept jurisdiction exists, but whether a court will 
choose to exercise the power once it is found to be present. Massa- 
chusetts, at least in testamentary trusts, will accept jurisdiction 
whenever necessary to protect or facilitate the performance of the 
trust.42 This exercise of jurisdiction could be based upon the ac- 
cessibility of the trustee and the assets to courts having substantial 
contacts with the trust. These contacts include being the state of ad- 
ministration of the trust or the domicile of either the settlor or the 
trustee. Absent the availability of a more closely connected forum, 
a variation of the doctrine of forum non conveniens, the mere pres- 
ence of the trustee may be invoked to create jurisdiction. 


Choice of Law 


Once it is established that jurisdiction exists and that the courts 
wish to exercise it the further issue is reached of what law the 
forum is to apply.*% 


For the purposes of this section trusts composed of realty will 
not be considered. There is complete acceptance of the proposition 
that the law of the situs of realty controls all questions concerning 
the real estate.‘ But if a trust is composed of both realty and per- 
sonalty each item will be separately considered.*® 


(A) TESTAMENTARY TRUSTS 


Whether or not a will has created a trust of movables is determined 
by the law of the testator’s domicile.4® This rule extends to con- 
sidering the effect of language used in the instrument, that is, do 
the words employed follow the formalities required by the testator’s 
domicile to raise a trust ?47 


This principle in turn may be broadened to include within the 
scope of matters governed by the law of the testator’s domicile ques- 
tions concerning the interpretation of the trust.48 The testator’s 


domicile for purposes of interpretation is the one existing at the 
time the will was executed.*® 


41 Td. 


See Harrison v. Commissioner of Corporations & Taxation, 272 Mass. 422, 427; 
Beardsley v. Hall, 291 Mass. 411, 417; Land, Trusts in the Conflict of Laws, sects. 42-43. 


43 Problems of renvoie have been omitted because no cases have been found which ap- 
ply other than local law. 


4 Rackemann v. Taylor, 204 Mass. 394, 397. 

% Amerige v. Attorney General, 324 Mass. 648. 

48 American Institute of Architects v. Attorney General, 332 Mass. 619, 622. If the 
situs of movables should be different from the testator’s domicile, initial reference is made 
to the law of the situs of the movables which will in turn look to the law of the domicile. 
Griswold, Renvoi Revisited, 51 Harv. L. Rev. 1165, 1194. 

4? McCurdy v. McCallum, 186 Mass. 464, 470-471. 

48 Jacobs v. Whitney, 205 Mass. 477, 480; Bundy v. U. S. Trust Co., 257 Mass. 72, 80. 
But where the scrivener is shown to have been a resident of a different state, it is pos- 
sible that the law of the scrivener’s domicile will control questions of interpretation. 

 Staigg v. Atkinson, 144 Mass, 564. 
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The relation between the testator’s domicile, the state of initial 
probate, the situs of the assets and the state of administration is 
very close. Usually they are the same state. When they do coincide 
the law of the domicile is adopted for all questions of administra- 
tion.5° It is possible for the testator to provide that the administra- 
tion of the trust be in a state other than his domicile. The domicile 
should then yield to the administering state in matters of adminis- 
tration.5! 

This latter position is one aspect of the growing tendency of 
courts to try to apply the law selected by the testator. Not any law 
may be so selected. It is clear that the general rules will be ignored 
only when the selected state has a substantial connection with the 
trust, such as being the state of the trustee’s domicile or the state 
of administration.5? 

Questions of validity depend upon the law of the testator’s domi- 
cile. This is true even if the trust is to be administered elsewhere.** 
Yet there is a suggestion in recent case law that this rule may not be 
so vigorously applied in the future. 

Amerige v. Attorney General®* questioned the validity of the testa- 
mentary exercise in Massachusetts of a power of appointment con- 
tained in a New York testamentary trust. That instrument had pro- 
vided for Massachusetts trustees and for the approval of the 
appointment of successor trustees by the Suffolk County Judge of 
Probate. In addition Massachusetts real estate comprised a sub- 
stantial portion of the trust estate. These factors were held sufficient 
to establish the testator’s intention to create a trust to be governed 
under Massachusetts law. The Court recognized that designation by 
a settlor of the law to be applied is of great significance is selecting 
the law applicable to an intervivos trust, and that there is no reason 
to distinguish this effect in testamentary dispositions. 

Drawing upon case law from other jurisdictions our Court pointed 
out that issues like the rule against perpetuities or mortmain statutes 
do not affect the testator’s domicile when the actual administration 
of the trust is elsewhere. This background justified the application 
of Massachusetts law. 

It must be admitted, however, that in some respects the Amerige 
decision will be unique. New York, the testator’s domicile, is a state 
which tends to uphold the validity of trusts by yielding the applica- 
tion of its own law whenever that would validate the trust.5* This 
position could explain why Massachusetts law was applied in the 
Amerige case. 





5° Chase v. Chase, 2 Allen 101, 104-105; compare Jenkins v. Lester, 131 Mass. 355; 
Restatement, Conflict of Laws, sect. 298 (1934). 
51 Restatement, Conflict of Laws, sect. 298 (1934). 


53 See Hutchins v. Browne, 253 Mass. 55. 
* Fellows v. Miner, 119 Mass. 541, 544. 
54324 Mass. 648. 

% See Matter of Sturgis, 164 N. Y. 485 
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In Harrison v. Commissioner of Corporations & Tazxation,® a 
tax case, our court declared that New York remained the situs of 
testamentary trusts initially probated there. Although the trustees 
were Massachusetts residents, no evidence of the actual physical 
situs of the trust was introduced. Under the rules of retained juris- 
diction®* by which the state of probate continues its control over 
trusts when the trustees or assets are no longer within that state 
intangible assets were given a New York situs and were to be gov- 
erned by New York law, at least for purposes of taxation. 

The Amerige decision operates on a different basis. The effect of 
an attempted testamentary exercise of a power of appointment is 
usually governed by the law of the donor testator’s domicile.5* The 
earliest Massachusetts case deciding this point expressly left open 
the question of whether the law of the donee’s domicile could ever 
apply.*” Both in that case and later cases*® the intention of the 
donor of the power as to what law controls has been considered. It 
is then possible to read the Amerige case as a recognition of the 
right, within limitations, of the testator-donor to select the law by 
which the validity of the appointment is to be determined.®! 

The Amerige case did not involve testing the validity of a Massa- 
chusetts testamentary trust by some other law. No precedent in- 
volving that situation has been found. Yet one of the analogies 
drawn in the Amerige case is to the trend outside Massachusetts, 
albeit mainly in New York, to uphold the validity of domiciliary 
trusts administered elsewhere by applying the law of the state of 
administration. This at least indicates a willingness on the part 
of our courts to consider applying other law in proper circumstances. 

The Harrison case, supra, involved questions of jurisdiction for 
purposes of taxation rather than choice of law problems as in the 
Amerige decision. Without special circumstances Massachusetts 
would not open her courts to foreign trusts when there are no Massa- 
chusetts assets. But once jurisdiction is obtained the choice of law 
problems again arise. The Harrison decision does not then con- 
tradict the Amerige approach. If Massachusetts should recognize a 
trend towards adoption of an “intention” theory, the out-of-state 
administration of the trust of a Massachusetts domiciliary could, 
without obstacle, be controlled by foreign law. The problem is how 
far our courts wish to apply the Amerige reasoning to Massachu- 
setts testamentary trusts administered elsewhere. 


(B) INTERVIVOS TRUSTS 


Although a testamentary trust will be governed by the law of 
either the testator’s domicile or the state of administration, the inter- 





“272 Mass. 422. 

57 These theories are explained in the article cited in note 38. 
538 Hogarth-Swann v. Weed, 274 Mass. 125, 130. 

® Sewall v. Wilmer, 132 Mass. 131, 138. 

© E.g. Pitman v. Pitman, 314 Mass. 465, 470-471. 

6 Compare Restatement, Conflict of Laws, sect. 287 (1934). 
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vivos trust is affected by several factors, depending upon the issue 
raised. 

The validity of the trust, and this includes whether the settlor has 
the capacity to create a trust, is determined by the law of the situs 
of each trust item at the time the trust is created.®? 

Questions of construction pose a more difficult problem. Massa- 
chusetts cases involving issues of interpretation have two factors in 
common. The situs of the assets and the settlor’s domicile at the 
time the trust is created® usually coincide, and that is the law which 
is applied.** Under straight contract principles the law of the state 
of execution would control the interpretation of the instrument.® 
Modified by property principles the law of the situs of the assets at 
the time of execution should control. It is likely though that our 
courts will try to select between the law of the settlor’s domicile and 
the law of the situs of the assets depending upon which has more 
connections with the trust.®® 

Matters concerning the administration of a trust are determined 
under the law of the administering state.6* The administering state 
is usually the one in which the assets have been invested and in which 
some of the parties reside.** When intervivos trusts are involved 
the settlor has more leeway than in the case of testamentary trusts 
in designating the particular law he wishes to be applied. There is 
strong likelihood that the clearly expressed settlor’s intention as to 
the law governing the trust will be respected whenever such pre- 
ferred law has some substantial contact with the trust. This should 
be true whether the issue be one of validity,®® construction,” or 
administration.” 


In this area of the law, in which the authorities are few, some 
of the cases may be explained by the natural judicial desire to give 
effect to what the particular testators and settlors obviously thought 
they were accomplishing in the disposition of their property by the 
instruments which they in fact executed. Often the choice of law to 
be applied was the only or a convenient method by which the ex- 
pected results might be obtained. The interpretation of key phrases 
may under one law produce unwarranted effects. This is especially 
true where statutory “two lives” rules have replaced the common 


© See National Shawmut Bank v. Cumming, 325 Mass. 457, 463-464 citing with ap- 
proval Restatement, Conflict of Laws, sect. 294 (1934); Goodrich on Conflict of Laws 
3d ed. p. 491. If the trust assets include choses in action not embodied in a document 
the validity of that portion is determined by the law of the state where the trust was 
created. Restatement, Conflict of Laws, sect. 294 (2) [1934]. 

* Compare Staigg v. Atkinson, 144 Mass. 564. 

* Scott v. Rand, 115 Mass. 104; Codman v. Krell, 152 Mass. 214, 218. 

© Merrill v. Preston, 135 Mass. 451, 454; see Goewey v. Sanborn, 277 Mass. 168, 171. 

® Compare National Shawmut Bank v. Cumming, 325 Mass. 457, 463-464; Restatement, 
Conflict of Laws, sect. 296 (1934). 

7 Brandeis v. Atkins, 204 Mass. 471, 476; Harvey v. Fiduciary Trust Co., 299 Mass. 
457, 464, citing Restatement, Conflict of Laws, sect. 297 (1934). 

* See Bassett v. Crafts, 129 Mass. 513, 515; Isaacson v. Boston Safe Deposit & Trust 
Co., 325 Mass. 469, 472; Restatement, Conflict of Laws, sect. 297, Comment d (1934). 

® National Shawmut Bank v. Joy, 315 Mass. 457, 460. 

7 See Codman v. Krell, 152 Mass. 214, 218; Greenough v. Osgood, 235 Mass. 235, 
237-238, 242; Loring, Trustees Handbook 5th ed., p. 310. 

1 Greenough v. Osgood, 235 Mass. 235, 237-238. 
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law rule against perpetuities. Only by subjecting instruments to the 
law of a non-statutory jurisdiction can the resulting invalidity be 
avoided. 

In Conflict of Laws there is an inherent danger in attempting to 
set forth a definitive statement predicting court action in any given 
situation. Due to the sparseness of precedent and the difficulty in 
putting into precise catagories those contacts which deserve the 
greatest weight in the judicial selection of the applicable law, any 
attempt to set forth absolutes would be misleading. The subject of 
Conflict of Laws must be recognized as still being in a formative 
process. Much development may be traced to the 1934 publication of 
the Restatement, Conflict of Laws. The respect accorded the Re- 
statement in Massachusetts may be gleaned from the frequency of 
its citation. Where the law is not clearly defined, the Restatement 
may offer the best clue to the course of the decisional process. The 
Restatement Second when completed, is apt to be vitally important 
in shaping the trends of the future since it will undoubtedly contain 
a greatly expanded treatment of the conflicts principles affecting 
trusts. 





THE “CANNING” OF GEORGE WASHINGTON 
(From the Boston Herald of March 18, 1958) 


Editor of the Herald :— 


In an editorial of March 6 you refer to a pending bill (House 
1841) to change the dates of five annual holidays to specified Mon- 
days in order to provide for longer week ends. The bill names one 
holiday as follows: ‘“Washington’s Birthday shall be observed on 
the third Monday in February and to be known as Presidents’ Day.” 

We were somewhat surprised recently to find that the Post Office 
Department, for some unaccountable reason, had dropped from the 
postage stamps two of our most historic figures, John Adams—“the 
Statesman of the Revolution” and second President, and John 
Quincy Adams, the author of the “Monroe Doctrine” and sixth Presi- 
dent. Now it is proposed to put Washington in the cellar covered 
with an absurd meaningless February label of “Presidents’ Day.” I 
suggest that the practice of fooling with history and ignoring it be 
stopped in favor of a little more discriminating understanding of 
“The Father of his Country” and why children were taught for 
generations that he was “First in war, first in peace and first in the 
hearts of his Countrymen.” There were and still are, enduring 
reasons for this. Since, as Abraham Lincoln said “we cannot escape 
history,” might it not be wiser or, at least, more polite, to show a 
little more respect for it than we usually do? 


FRANK W. GRINNELL. 
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THE VERDICT ON WINDSCALE 


By JAMES B. MULDOON of the Boston Bar 


“The Bellman looked uffish and wrinkled his brow 
‘If you’d only spoken before 
It’s excessively awkward to mention it now, 


With the Snark, so to speak, at the door.’ ” 


From: “The Hunting of the Snark" by Lewis Carroll 
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THE VERDICT ON WINDSCALE 
COUNT I. AN ILL WIND THAT BLEW SOME GOOD 


“You can’t leave things until they happen, and then tell 
the population to keep a stiff upper lip.” 
Mr. MAULDING in Commons, Nov. 26, 1957 


The repercussions from the Windscale reactor incident (which 
we reported in our last issue) have not yet ceased. It does appear 
that this incident may well be the shot heard round the world of 
nuciear energy; and it is quite apparent that we Americans would 
indeed be foolish if we fail to heed the lessons learned. A delega- 
tion from the U. S. Atomic Energy Commission was invited to the 
site of the incident by their British counterpart, and the exchange of 


ideas may contribute much to our own understanding of the prob- 
lems involved. 


The first official report of the accident dealt with the incident 
itself, its causes, its effects, and the measures which were taken 
to deal with it. Briefly this report summarized the cause of the 
accident as being due (1) partly to inadequacies in the instrumenta- 
tion at the reactor, (2) partly to certain gaps in the science which 
deals with radio-active materials, and (3) partly to faults of judg- 
ment on the part of the operating staff and weaknesses of the or- 
ganization of the U. K. Atomic Energy Authority.! 


As to the effects on the population, as distinguished from other 
ramifications of the incident, all of the reports score a clean miss. 
The only significant allusion to the commotion which took place, 
was a statement in the Penney Report that there was no occasion 
to issue an emergency warning to the district near the reactor, 
which would have caused unnecessary alarm. A gap in time be- 
tween the incident itself and the realization that it might have 
dangerous consequences was duly noted, but it was said that once 
the UKAEA decided to act, the measures adopted were adequate and 
sufficient.? 


In this country, there was a considerable to-do about the under- 
ground test at Nevada—‘Rainier” which took place on Sept. 19, 
1957 and was disclosed for release March 6, 1958. The A.E.C. was 
accused of bad faith, and some writers referred to the statement 
of Harrison Brown, professor of Geochemistry at Cal Tech, who 
had remarked that the A.E.C. had erected an “iron wall of secrecy” 


“Accident at Windscale No. 1 Pile on 10th October, 1957, Cmnd. Paper No. 302,” 
Her Majesty's Stationery Office, London. (The Penney Report) 

2 “Certain weaknesses in organization were apparent after the event, notably the delay 
between recognition of the existence of an accident which might lead to the emission of 
radioactive substances over the surrounding country, and the institution of an extensive 
and rapid milk sampling programme throughout the area of possible risks. Further 
certain gaps in our scientific knowledge were revealed and require early attention,” 
Cmnd. Paper No, 302, p. 20. 
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to conceal some of its more warlike activities from the American 
public. How much of an “iron wall of secrecy” might surround the 
peaceful activities of the A.E.C. we do not now know; we are con- 
vinced that it is not inconsiderable. 

The gaps in scientific knowledge referred to in the Penney Report 
are primarily concerned with the absence of any definite standards 
by which the effect of short-term exposures to radiation can be 
properly assessed. The absence of such standards were clearly re- 
sponsible for indecision on the part of the health and safety of- 
ficials, and may possibly prove to be the basis for at least some of 
the confusion which was made manifest.® 

The agitation resulting from the Penney Report was almost equal 
to that of the incident itself since the report left many matters 
unsettled. It was first suggested that a special committee be named 
to look into the “weaknesses of organization” and the measures 
needed to correct them,‘ and secondly it was noted that the British 
Medical Research Council should look into the unknowns of radiation 
which were dramatized by the event.® 


The remaining question, the fickle public, was not referred to a 
committee. The man in the street knew little more after the event 
that he did before; but he was concerned. 


A Solicitor from another part of England has written to us as 
follows :— 


“Our greatest difficulty here is that we (the general public) are 
kept entirely in the dark with regard to the technical side of these 
activities. We have to accept what the ‘experts’ tell us and it is 
feared that they are frequently so carried away by their own 
enthusiasm that they fail to tell us the truth if they consider that 
it would be unpalatable. What is needed in this country (England) 
is an independent body of scientists to advise the Government on the 
advisability of allowing certain works connected with plutonium 
and isotopes. At present this seems to be very much in the hands 
of the operators themselves.’ 

And then there was the political arena, where nuclear incidents 


8It should be noted that prior to Windscale, the UKAEA had no maximum permissible 
levels of exposure to radioactive substances (or neutron sources) based upon the one time 
or short exposure situation. Maximums had been established for life-time exposure and 
for other periods but nothing had been done to cover what might be called a “hit and 
run”’ situation. 

e Authority have already taken immediate measures to deal with organizational 
weaknesses pending a more comprehensive evaluation of the remedies that are required. 
The Authority suggest that you should appoint some independent person of standing, who 
has experience of large scale organizations operating processes involving hazardous 
materials, to undertake this evaluation and to recommend what technical and organiza- 
tional improvements are required.’””’ Cmnd. Paper 302, p. 21. 

5“TIn the light of the findings of the Committee of Inquiry regarding health and safety 
the Authority have requested the Medical Research Council to lay down for the guidance 
of the Authority the maximum permissible level of exposure to radioactive substances 
when exposure takes place for a limited period rather than as a continuous life-time 
dose.” Cmnd. Paper 302, p. 21. 

*This letter was not in reference to Windscale but rather to another incident on the 
East Coast near Ipswich (at Orford Beach) where “‘radio-active pebbles” caused con- 
siderable alarm. These pebbles were being used to trace sea currents and it was necessary to 
restrict the use of a famous beach in the area for fear that the inevitable small boy would 
pick up some of the pebbles (probably treated with Barium-131) as small boys will. 
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seemed to be fair game for both the responsible and the other politi- 
cal figures. On this score the voice of the press spoke its mind:— 


“The truth is that, regrettable as it may be, the whole problem 
of radiation dangers has become a political issue. Govern- 
mental reassurances do not convince because the Government is 
regarded as having a vested interest in damping down alarm. 
This is not a problem which arises only in connection with 
weapons. It is implicit in the whole field of atomic energy de- 
velopment. The Windscale accident is only the first of many 
examples of similar disquiet arising from the civilian use of 
atomic energy. At the moment, the truth must be faced that 
in this over-expanding field of public policy, no body exists 
in which the citizen has real confidence. This is highly unsatis- 
factory.” 


Editorial Comment: London Daily Telegraph, January 7, 1958. 


WHAT IS THIS ALL ABOUT ANYWAY? 
COUNT II. PANDORA’S FURNACE—THE REACTOR 


The dangers of nuclear energy, which would most probably affect 
the public in the vicinity of a reactor, arise from the method by 
which the process of atomic fission is carried on.? 

In the reactor, which very simply stated, is akin to a furnace, the 
atomic fission process is initiated, maintained, and controlled, and 
it is here that the tremendous energy of the atom is converted 
into such form as to make it capable of performing “peaceful” work. 
A reactor might be said to be the exact opposite of a bomb; the 
purpose of the bomb is to destroy, the purpose of the reactor is to 
provide useful energy. 


The heat energy of the nuclear fission process may be converted 
into electric power and at the same time the physical character of 
the atomic fuel components undergoes a change. A power station, 
such as that of the Yankee Atomic Electric Company, converts the 
heat of atomic fission into electric power by means of a steam turbine 


7It may be noted that radiation dangers are not confined to reactors, they may arise 
from the medical and industrial use of isotopes, in nuclear powered ships, planes, etc., 
in the transportation of nuclear fuels and materials, in the processing and reprocessing 
of atomic fuels, in experimental work, in the disposal of atomic “‘wastes’’ and under 
many other conditions and applications in which atomic energy is present. 
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system. In time it can be expected that atomic fuel will replace con- 
ventional coal and oil as the principal energy source of the future.§ 

It is obvious that the tremendous heat of the fission process must 
be kept under control. Excessive heat will cause the oxidation and 
melting of the metal clad uranium fuel elements, and it could pos- 
sibly cause the complete melting of the entire reactor installation 
itself. Such a complete melting has been done experimentally. 

When the fuel in a reactor is exposed to the air, its metal con- 
tainer having been destroyed, there is an escape of radio-active 
particles and certain poisons. If such particles, gases, and poisons 
should escape into the atmosphere, there is a danger of grave harm 
to life. 

These by-products of nuclear energy are the cause of much con- 
cern. Under proper conditions, radio-active materials can have 
beneficial uses, but any incident which results in the pollution of the 
atmosphere by these radio-active materials can have serious conse- 
quences. 

The energy of such materials is destructive of the living cells in 
the body and disruptive of the delicate balance and function of the 
various bodily systems. The radio-isotope (or radio-active ma- 
terial) continues to disintegrate giving off energy for varying 
lengths of time, and during the effective life of such material, it 
continues to be a source of danger. 

The principal isotope present as a result of the Windscale incident 
was Iodine-131, an unstable isotope of Iodine. The reason for the 
existence of this radio-active material is that a large number of 
metal clad uranium fuel cans caught fire and burst sending the con- 
tents into the atmosphere. Eventually the Iodine-131 got into the 
milk.® 

In the Windscale reactor, it was the design which appears to have 
been at fault. This reactor, was of such a design that the tempera- 
ture was controlled by cogling air currents, under forced draft, 
blowing through the fuel elements. The air was employed to keep 


8 The British seem to favor the gas cooled, graphite moderated power reactor which 
has been often described, but there is no description of this type of reactor which could 
even begin to compare with the following advertisement which appeared in the London 
Times on November 4, 1957: 

“It’s high time all this atomic energy business was put in proper perspective so that 
people can begin to understand it. Accles & Pollock (Steel Fabricators) explained the 
whole thing to our reporter very simply indeed. In essence, an atomic power station 
is a building designed to hold miles and miles of tubes (mostly by Accles & Pollock) 
and made in many different kinds of metals. In the middle of all this is a reactor 
with uranium rods inside it. Naturally, when the uranium sees all these lovely Accles 
& Pollock tubes, it gets white hot with excitement, and they have to cool it down by 
means of gas passing through the reactor, which then goes over still more tubes in a 
heat exchanger to produce steam for the turbines. At this point in the interview with 
our reporter, Accles went away to have a light tea made with heavy water, while 
Pollock continued his painstaking search for some of the rarer metals now being used 
for tubes in atomic energy work. Couldn't really be simpler could it?” 
®°If the UKAEA was unaware of the necessity for the immediate ban on milk shipments 

after the Windscale incident occurred, the British insurance industry was not. In a 
paper given before the Chartered Insurance Institute of London by H. T. Silversides 
in July 1957, he said: 

“Little permanent injury should be suffered by livestock provided that they too are 
promptly evacuated, but milk and food producing animals would have to be segregated 
until tests proved them to be free of radioactivity.’ 
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the reactor temperature at safe levels. In applying the special Wig- 
ner energy release process, the temperature was raised beyond 
normal level, and then something went wrong. 

In the reactor concept which is most currently popular in the 
United States, and now in use at Shippingport, Pennsylvania, and 
in our atomic submarines, the method of cooling the reactor calls 
for the use of pressurized ordinary water. It can be seen that 
this eliminates some of the problems which would arise from the 
use of air. 

If radio-active materials should escape into the cooling system 
of a pressurized water reactor, they would be immediately introduced 
into the water and, barring some barely credible incident, there 
would be little possibility of such radioactivity escaping into the 
air. The cooling system is self contained in a separate circulating 
system completely divorced from the remainder of the turbine in- 
stallation. It is this method which is to be used by the Yankee 
Atomic Electric Company. (See Cut) 

It must be kept in mind that there are problems with a pressur- 
ized water reactor also, but we shall deal with them later in this 
series. Suffice it to say that the favorite American design appears 
to be less ominous than a design which involves the escape of any 
matter into the surrounding atmosphere. 

The Penney Report points out that the newer British power re- 
actors will not involve the problems of Windscale and that a repeti- 
tion of the incident is unlikely.?° 


THE SECOND OFFICIAL REPORT 


COUNT III. A COMMITTEE DECIDES THAT A NUCLEAR 
REACTOR SHOULD NOT BE OPERATED BY A COMMITTEE."! 


The second report resulting from Windscale concerned the organi- 
zation of the U. K. Atomic Energy Authority’s Industrial Group, 
with particular attention to weaknesses therein.!2 

Perhaps the most important feature of this report was the 
finding that the weaknesses in the existing organization of the 
Industrial Group stemmed from an insufficiency of senior technical 
staff in the operations division of the Group. The Fleck Committee 
proposed a line and staff system where the factory manager would 
be ultimately responsible within his domain. This reactor-com- 


10“Even if a fuel cartridge failed in a reactor of the Calder Hall type and a reaction 
began between the uranium and the coolant causing a release of fission products into the 
coolant, it would be immediately detected for the reasons given above (i.e., in the Penney 
Report, Annex V) and could be brought quickly under control by using the main fans 
to reduce the temperature. The amount of radioactive material which could be released 
into the closed circuit would therefore, be small, and the amount that could escape into 
the atmosphere from leakages in the closed circuit would be too small to constitute any 
hazard.”” Cmnd. Paper 302, p. 23. 

11 Report of the Committee appointed by the Prime Minister to examine the organization 
of certain parts of the United Kingdom Atomic Energy Authority, London, December, 
1957, Cmnd. No. 338. 

2“The United Kingdom Atomic Energy Authority (Industrial Group) has played a 
large part in the generation of electricity from nuclear energy and in the production of 
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mander would have at his disposal a scientific staff which was 
familiar with all branches of the technology which was involved. 
It was felt most important that there be a properly balanced dis- 
tribution of senior men throughout the entire organization and 
proper and adequate relations between the higher and lower echelons 
of factory organization. 

Significantly, it was pointed out that while there was a need for 
committees, the committee functions should be advisory only and 
must not be allowed to create any feeling that committees replace 
the individual executive responsibilities.“ 

The Fleck Committee suggested that the various installations 
should be equipped with proper operational manuals to be compiled 
by the scientific staff. In addition it would be the task of the tech- 
nical people to keep these manuals current. It may be remembered 
that there was no such manual available for the guidance of the 
personnel at Windscale at the time of the incident. 


An important observation was made concerning the glamor of this 
new industry, and it is one which we should not overlook. Com- 
menting that there was an obvious difficulty in recruiting men with 
adequate technical background to staff the installations such as 
Windscale, the report says :— 


“In the first place the forward looking work of these Branches 
(Engineering and Research) naturally appeals to the young 
scientist and engineer, while to many minds, it is not nearly so 
attractive to give technical advice and to assist in the operation 
of a completed plant, which with the high rate of progress in 
the atomic energy field, is likely to be regarded as ‘old fashioned’ 
almost before it is finished. Secondly, as plant becomes more 
and more sophisticated, there is a general tendency for it to 
become more and more automatic, and for it to be regarded as 
being under ‘pushbutton’ control. Unless this tendency is 
checked and the true complexities of the plant made plain, 
people will be deterred from joining a branch which is wrongly 
regarded as not having a great deal of original thinking to 
do.” 

The obvious inference from this remark is that mundane installa- 
tions, such as power reactors, might possibly attract somewhat 
less than the best men in the field. 

It is well to keep in mind that this report plainly calls for a 
constant struggle on the part of reactor and other operating person- 


fissile (fissionable) material. There are many problems still to be faced in the design 
and construction of prototype nuclear power reactors. Increased efficiency and reduced 
costs are of vital importance. This will involve an increase in the scale of activity of the 
Research and Development Branch which is responsible for the applied research and de- 
velopment work required for the design and operation of new chemical plants and of 
prototype nuclear reactors.’’ From a Recruiting Poster of the UKAEA 

13In a similar vein, Admiral Rickover, who is somewhat famed for his critical state- 
ments, made note, at the time the Shippingport Reactor began operation in November 
1957, that responsibility is by individuals to other individuals. Admiral Rickover, too, 
is a non-believer in “‘team’”’ work. He remarked that when he thinks of a “team” it is 
either a team of horses to be driven or a football team which is told what to do by its 
coach. It would thus appear that neither a reactor, nor one of Rickover’s submarines, can 
be properly run by a committee. 
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nel to keep up with the latest developments and never to relax their 
guard lest the mundane instrumentality under their control become 
a Frankenstein monster. 

The criticism of the Penney Committee and the Fleck Committee 
did not set too well with the scientific personnel at Windscale. 
These men had been approaching the critical stage ever since the 
incident of October 10, 1957.14 At last reports, Sir Donald Perrott, 
a member of the UKAEA agreed to go to Windscale and listen to 
these men who felt that they had been unjustly criticized. One 
might wonder how far a dispute of this sort could go before inter- 
ference from the government became necessary. Certainly the law 
should be such that the State would have the power to seize the 
installation and force the personnel to continue working in any event. 


TO ERR ON THE SIDE OF CAUTION 
COUNT IV. THE THIRD REPORT—HEALTH AND SAFETY." 


“It has been pointed out to us that, since the Authority them- 
selves design, build and operate reactors, and act as consultants 
both to the Electricity Authorities and to industry, they cannot 
claim to be disinterested on the questions of the siting and 
design of privately-owned reactors, however objective they may 
in practice seek to be. Since the Authority have a financial 
interest in the commercial exploitation of their own research 
and development work they cannot represent themselves as com- 
pletely impartial arbiters on safety questions.’’!6 

This statement is at least one of the most important results of 
the investigation into Windscale, if not the most important. 

The London Daily Telegraph, on January 9, 1958, pointed up this 
situation in its editorial entitled: ‘‘For Our Especial Safety’ and 
said, among other things :— 

“Admirably though the Fleck Committee has done its work, 
promptly though the Authority has taken its advice, a gap re- 
mains. Who is to mediate between the atomic experts and the 
public? Surely not the prime minister, who has had to answer 
technical questions appropriate neither to his office nor to 
Parliament. There is a strong case for a small body of inde- 


14In a letter from Mr. Stanley Mayne, secretary of the Institution of Professional Civil 
Engineers, to Sir Edwin Plowden, Chairman of the UKAEA, it was stated in behalf of 
the scientific personnel that: 

“If the published documents are a fair summary of the report (The Penney Report) 
then I accuse it of being wrong in a number of material details, hasty in forming 
conclusions on inadequate data, and unfair in making accusations without giving full 
and fair opportunity for examination—in short, much more anxious to find scapegoats 
than causes.” 

After the publication of the Fleck Report, Mr. Mayne again reported for the scientific 
fraternity at Windscale, stating that they were ‘‘very annoyed by the way they have been 
treated by the Authority.” 

15 Report of the Committee appointed by the Prime Minister to examine The Organiza- 
tion for Control of Health and Safety in the United Kingdom Atomic Energy Authority— 
London, January 1958, Cmnd. Paper No. 342. 
16 Cmnd. Paper No. 342 (supra). at page 11. 
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pendent scrutineers, led by a Judge, who would examine the 
assurance and claims of scientists on matters of health and 
safety much as a jury and counsel examine evidence in a 
court. Experts tend to underestimate the common sense of the 
layman and its power to allay public anxiety; and we can not 
have scientists and technologists indebted to them though we 
are, acting as sole judges of the risks the community incurs.”!? 

In America, as in England, one looks to the Atomic Energy Com- 
mission hierarchy much in the same manner as Croesus looked to the 
Oracle of Delphi. However, it will be recalled that acting upon the 
advice of the famous oracle, Croesus was defeated, and was only 
saved from being burned alive when he called out “Solon, Solon, 
you were right.” His captor, Cyrus, wishing to know what this 
exhortation might mean, arrested the procedure, and.thus the law 
saved the day. This might be taken to mean that one can not 
always trust the oracle, no matter how famous, for it is said that he 
spoke in riddles and could explain away any discrepancy to the satis- 
faction of all.1§ 

Two weaknesses in the set-up of the UKAEA were made apparent 
by the Windscale incident. The first concerns the lack of an inte- 
grated Health and Safety branch.!* A suggestion had been made 
prior to October 10, 1957 to amalgamate the separate Medical and 
Safety branches of the Industrial Group. The significance of this 
fact is that there was no “head” on this animal. Ultimate decisions 
were being made in committee, and without definite responsibility 
on the part of any one executive. The need to fill this gap was 
demonstrated by Windscale. 


The second weakness in the health and safety picture concerns the 
situation at the various reactor installations. Such “works” were 
under the command of a manager but he did not have expert health 
and safety men who were directly responsible to him. 

Both on the over-all picture and at the various sites, there was 
something to be desired to ensure the co-ordination of work in the 
field of radiation hazards. The committee said :— 

“We have been concerned to note the extent to which the small 
number of experts in the problem of radio-logical protection 


‘7 Another criticism leveled against the Atomic Energy Authority by the press was this: 
“Is it still necessary, in view of Soviet achievements, that so many documents, floors, 
cages, and premises should be Top Secret? If there is a Russian lurking around every 


corner, does it matter very inuch? During the Windscale scare it was obvious that 

military security, scientific security, and safety measures had got all mixed up, perhaps 

that was one reason why Sir Edwin Plowden’s Press department was unable to get 

near the scene for 10 days.’ London Daily Telegraph, January 9, 1958. 

The BEPO reactor at Harwell was shut down some time in early 1958, and it was an- 
nounced by an official of the UKAEA that “in light of the experience of the Windscale 
accident,” new instruments were to be installed. At least some of these faulty in- 
struments were thermocouples and these devices were known to be unreliable in nuclear 
reactor design even before the Windscale Incident. 

See: Cmnd. Paper No. 302 (The Penney Report) at p. 6, § 11-13 

June 1956 pps. 48-49. 

'8 We apologize for mixing metaphors or goofing up the Golden Age so long as we make 
our point. 

“Health” in this context deals generally with the effects of radiation on human 
beings, and deals with other industrial employment hazards affecting health. “Safety” 
concerns the matters which pertain to the design and operation of the reactor; the physical 
measurements and other problems of the safe operation of the reactor. 


“Nucleonics” for 
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are being asked by different authorities to give advice on 
broadly similar problems. Their effort is being unnecessarily 
dissipated.” 

Another problem which came to the fore as a result of the work 
of the Fleck committee concerns the lack of trained personnel in 
the field of Health and Safety. There is no immediate answer to 
this problem either here in America or in the United Kingdom. It 
may be noted that here again, the scientific progress of man depends 
on trained personnel and the need increases daily. This is an 
example of just one facet of the technological problems facing the 
free World, and perhaps it might cause us to pay a little more atten- 
tion to egg-heads instead of blockheads. 


RECOGNITION OF THE PUBLIC ANXIETY 
COUNT V. NEEDED, AN OUNCE OF PREVENTION 


The “Chinese-fire-drill” atmosphere around Windscale in the days 
that followed the incident of October 10, 1957 was accorded recog- 
nition by the Committee on Health and Safety. Four distinct prob- 
lems were noted: (1) Public Relations, (2) Emergency Procedure 
at the Site of a Nuclear Incident, (3) Control of the Nuclear Fission 
Process in the Reactor, and (4) Waste Disposal. 

(1) Public Relations :— 

Perhaps this label is a misnomer. The problem is one which 
concerns the anxiety of the public over the hazards of nuclear radi- 
ation. This anxiety is naturally intensified as the result of an inci- 
dent such as Windscale, and would be of more concern to those in 
the vicinity of an atomic energy installation. 

Based upon the experience with Windscale, it becomes mandatory 
on the part of any operator of a nuclear energy facility to plan for 
close liaison with local people who reside in the area which would feel 
the effects of an accident. We can note from the findings of the 
British, that a liaison committee could do much to establish public 
confidence in atomic energy. The purpose of such a body would be 
to inform the public as to the hazards of nuclear energy (and this 
should be done fairly and frankly), to provide for dissemination of 
information of the significance of any atomic incident, and to pro- 
vide a trained group which can protect the population in the event 
of any accident which might occur. 

This task can not be left to the Atomic Energy Commission, nor 
is it truly a job which can be done properly at State level. It is 
rather a matter for those at the local and regional level. 

In general, following the suggestions of the Fleck Committee, 
this liaison group might properly consist of the manager in charge 
of the atomic plant, the health and safety officers attached to the 
plant, regional health officials, representatives of local or regional 
governments, interested medical officers, police, fire, and public 
safety officials, and others who work for the protection of lives 
and property. 
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In addition it is very important that representatives of the press, 
radio, and television media, be included in such a liaison committee, 
for as was seen at Windscale, misinformation about the hazards of 
nuclear energy, in a time of crisis, could be the cause of unnecessary 
consequences which might be grave indeed. 

It does not now seem that the Civil Defense organization can 
handle this liaison problem alone. Civil Defense is a vital part of 
the picture but only a part. 

It is also definitely not in the interests of the majority of the 
citizenry, that any fact which might bear on legal liability for 
an atomic incident be kept secret from responsible public officials 
including the prosecuting officers of the state and county. 

The Fleck Committee recommended :— 

... “that the Authority should review their present procedures 
for the publication of information about accidents with a view 
to giving a prompt account of such occurrences in as much 
detail as may be appropriate.” 

(2) Site Emergency Procedure :— 

Several specific recommendations were made and they may be 
well summed up by an analogy to the “General Quarters” drill with 
which we have become familiar in the Navy. The suggestions 
made would put the reactor on the footing of a naval vessel ready 
for anything; and in addition the recommendation was made that 
representatives from local military units, local police and fire of- 
ficials be called in from time to time to learn about the nature of 
the problems they might face, if called upon for assistance, as they 
were at Windscale. 

We shall discuss the matters of reactor control and waste dis- 
posal in a later article. 


NOTICE TO THE CLAIM DEPT. 


COUNT VI. A FEW REMARKS ABOUT INSURANCE 


Although there was no definite connection between the Windscale 
incident and the question of third party liability insurance, there 
are certain matters which might be considered. 

In a letter to the writer from the chairman of the British Insur- 
ance (Atomic Energy) Committee, it was said:— 

“So far as the British Insurance (Atomic Energy) Committee 
is concerned, the circumstances of that incident (Windscale) 
will be fuliy taken into account in rating those reactors which 
are graphite moderated and air cooled.” 

Windscale was an air cooled and graphite moderated reactor and 
from the above remark, it seems obvious that such an installation 
will be considered somewhat of a more than normal risk. 

We do have such reactors in the United States but not for the 
production of electric power. 

Power production in Britain is under the control of the Ministry 
of Power and of course the industry is nationalized. The electricity 
production comes under the control of various Electricity Authori- 
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Courtesy — London Times 
WINDSCALE 


A multi-million dollar atomic plant that grew old before its time. To the 
right is the stack and filter gallery; hovering above in the ‘‘soft autumnal 
sunshine”’ is a helicopter measuring radioactivity from the Oct. 10, 1957 
incident. This imposing facility has been called a ‘‘monument to ignorance.”’ 


ties which are independent of the UKAEA. The problems of such 
power producing reactors are similar to the problems of the private 
power companies which are now constructing reactors in the U. S. 

What has been said of the United Kingdom Atomic Energy Au- 
thority, and the problems of health and safety which it faces, is 
equally applicable to these electricity producing reactors. These 
“private” nuclear energy organizations face the further problem 
of providing themselves with adequate financial protection. 
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In the United States, this financial protection is afforded by 
private insurance up to a limit of about sixty million dollars, and 
federal insurance cover up to one half billion.*° 

It was possibly the Windscale incident which led the British to 
speed-up a similar insurance plan there.*! 

It seems to be the opinion of the British Insurance Industry that 
the “common law of the country would apply” to a nuclear accident, 
except in the case of the UKAEA where special statutory provision 
had been made. In view of this it would therefore seem that the 
doctrine of Rylands v. Fletcher would be applicable. 


Even under the proposal now being made in Britain, it appears 
that any damage in excess of 5 million would not concern the owner 
of the reactor. In that respect there would be more financial pro- 
tection in America than in Britain.?? 


We do not write finis to Windscale for it will serve as a precedent 
for some time to come. Doubtless reference will be made again. 
It is our purpose in commenting on this incident to provide a 
basis for discussion of the problems involved in nuclear energy.”* 


2° See the Atomic Energy Act of 1954 (as amended), Sec. 170. The Anderson-Price 
Act (P.L. 85 - 256 (71 Stat. 576) 1957) added the indemnification provision covering public 
liability arising from the operation of reactors by licensees of the A.E.C. It is further 
provided that the private insurance coverage must be first exhausted before this govern- 
ment protection is afforded. 

21.QOn February 11, 1958, Mr. Fort asked the paymaster general in Commons what steps 
the Government intended to take to protect the public against risks of radioactive con- 
tamination resulting from the operation of nuclear reactors by bodies other than the Atomic 
Energy Authority. 

The UKAEA, under the Atomic Energy Act of 1954, 2 & 3, Eliz. 2, Ch. 32, Sec. 5 (3) 
is strictly liable for the escape of radioactive material. In addition to this statutory 
obligation, the Authority has duties at common law: 

a. To ensure that no persons are injured as the result of the negligence of the Authority. 

b. Not to permit a nuisance to the public at large. 

ec. To provide safe methods and places of work. 

In answer to the question of Mr. Fort, Sir Ian Horobin, Parliamentary Secretary, 
Ministry of Power, said: 

“The government intends to introduce legislation to ensure by a system of licensing 
and inspection, that nuclear reactors on land are made effectively subject to control in 
the interest of public safety. All owners of reactors will be subject to the same duty 
as the Atomic Energy Authority of preventing damage to property or personal injury 
from radioactive contamination. They will, therefore, be liable to pay compensation for 
such damage even if it is due to an unavoidable accident, except of course to the 
extent that the claimant injured has been guilty of contributory negligence. In order 
to make this provision effective a reactor owner will be required to insure his liability 
or show that he is holding adequate liquid assets. In these circumstances the Govern- 
ment has decided that it would be right to put some limit on the amount of compen- 
sation which reactor owners might have to pay in respect of any one incident. They 
propose, therefore, to include in the legislation a provision fixing this limit at £5 million 
in respect of each installation, a figure which they are advised is much more than 
adequate to cover any reasonably forseeable risk.’’ Ministry of Power P.R. 2627, 
February 11, 1958. 

2 “The figure of £5 million (insurance) is a purely arbitrary one—an outside figure. 
It is not believed there is any real danger of damage up to anything like this figure, 
hut it is as well to make provision against even the unlikely eventuality. The damage in 
the Windscale mishap is unlikely to have exceeded £60,000 to £70,000 ($148,000- 
$196,000) for milk and a relatively small amount for other claims. 

‘Tf an incident caused greater damage than £5 million the reactor owner would nof 
be liable for the excess. It would be the sort of major national disaster that the proposed 
system of licensing and inspection is designed to render impossible and in which it is 
eustomary for the Government to alleviate cases of hardship.”” Release—Information 
Branch, Ministrv of Power, February 10. 1958. 

23 Comments from our readers and inquiries concerning the subject of Law and Nuclear 
Energy are most welcome, and may assist us in presenting to our readers at least some 
of the detail which would most interest them. We call your attention to a valuable dis- 
cussion of nuclear energy entitled ““You and the Atom” published by Avon Publications, 
Inc. (35c) by arrangement with UNESCO. This inexpensive little book is well worth 
perusal and probably is as informative as other books at 10 times the price, or more. 
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THE PRE-MARSHALL COURT AND THE ROLE 
OF WILLIAM CUSHING 


By 
F. WILLIAM O’BRIEN, S.J.* 


FOREWORD 


We have always thought that William Cushing, Chief Justice of 
Massachusetts from 1777-1789 and the second justice of the Su- 
preme Court of the United States appointed by President Washing- 
ton in 1789, was an underestimated figure in our history. We are 
glad that Father O’Brien has revived him and welcome the privilege 
of printing the article which follows. F. W. G., Ed. 


INTRODUCTION 


Probably most students of American political institutions believe 
that our constitutional law began with John Marshall’s historic 
opinion in the case of Marbury v. Madison.1 Epic-making though 
this was, the mighty principle of constitutional theory therein ex- 
pounded did not spring suddenly fully armed from the brow of the 
great Chief Justice. For over a decade prior to 1803, several Jus- 
tices on the Supreme Court had directly or indirectly been enunciat- 
ing the doctrine that the Judiciary may review acts of the Legisla- 
ture and nullify those deemed not consonant with the Constitution. 
Twice, so it would appear, the Court as a whole made a pre-Marshall 
avowal of this constitutional principle. Of even greater importance 
were the several declarations of the Justices on this matter as they 
performed their circuit duty within the boundaries of the thirteen 
states, for thus, throughout the length and breadth of the new na- 
tion, their unadorned opinions in obscure cases and in humble sur- 
roundings had the effect of catechizing the ordinary citizenry to an 
acceptance of Marshall’s monumental ruling in 1803. As a result, 
the meaty part of the Marbury opinion, although subtly reasoned 
and expressed in majestic and opulent phrases, was not caviar to 
the general. Contrary to the popular view today, practically nobody 
at the time criticized the Court for claiming authority to nullify acts 
of Congress.? Those who opposed the opinion did so first, because of 
Marshall’s long disquisition on the merits of the case despite his 
disavowal of jurisdiction, and second, because of his assumptions of 
control over Cabinet officials. 


* Assistant professor of Government, Georgetown University; A.B., M.A. (philosophy), 
S.T.L. (theology), M.A. (history & government), Ph.D. (political science). Studies made 
at Gonzaga University, Boston College, Alma College, Georgetown University graduate 
school, Harvard, Georgetown Law School. The author writes mainly in the field of Ameri- 
ean constitutional law. See his Justice Stanley Reed and the First Amendment, Wash- 
ington: Georgetown University Press, 1958. Other writings include: ‘Justice Reed and 
Democratic Pluralism,” 45 Georgetown Law Journal 364-388 (1957), “Justice Cushing 
and the Treaty-Making Power,” 10 Vanderbilt Law Rev. 351-368 (1957), “Justice Cush- 
ing and State Sovereignty,” 9 So. Oar. L. Q. 572-590 (1957), ““The Undelivered Speech 
of Justice Cushing on the Federal Constitution,” 15 William and Mary Quarterly 74-92 
(1958). 
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The ready acquiescence in the doctrine of judicial review of acts 
of Congress can surely be attributed, at least in part, to the early 
missionary activity of Justices other than John Marshall. Several 
of these were men of profound scholarship and considerable legal 
training. Only one, however—William Cushing of Massachusetts— 
was a member of the supreme tribunal for the Marbury decision as 
well as for the ground-preparing cases of the prior decade. As 





WILLIAM CUSHING 


Justice Superior Court of Judicature, 1772-1775 and 1775-1777 
Chief Justice of Massachusetts, 1777-1789 
Justice Supreme Court of the United States, 1789-1810 
Appointed Chief Justice in 1796 and declined 


Washington’s second appointee to the new Federal Judiciary, Cush- 
ing came to the Court in 1789 after thirteen years as Chief Justice 
of the Supreme Judicial Court of Massachusetts. He served on the 
Supreme Court of the United States continuously until 1810—a rec- 
ord not even approached by any other of the ten Washington judges. 
Thus, more than a little justification exists for scanning the judicial 
activity of Cushing and the Washington Court with a lively expecta- 
tion of coming to an appreciation of those pre-Marshall years when 
the foundations were laid for the granite structure erected later on 
by that eminent legal architect, John Marshall. A previous article 
treated cases involving the treaty clauses of the Constitution. The 


1Cranch 137 (1803). 

2Charles Warren, The Supreme Court in United States History (2 vols., Boston: Little, 
Brown & Co., 1937), I, pp. 248-256. 

8F. William O’Brien, S.J., “Justice Cushing and the Treaty-Making Power,” 10 Van- 
derbilt Law Rev. (1957), 351-367. 
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present study will investigate Cushing’s part in other kinds of cases: 
first, those in which the Contract Clause vis-a-vis State power pro- 
voked the controversy, and second, cases in which the Court was 
brought into conflict with the two other collateral branches of the 
National Government. 


THE CoURT OVER THE STATES 

The first time that federal judges ever invoked the Constitution to 
nullify a State law was on April 28, 1791, when Chief Justice John 
Jay and Justice William Cushing? declared that the treaty clause of 
that instrument justified the voiding of a Connecticut statute which 
stood in opposition to a provision in the Treay of Peace with Great 
Britain ratified in 1783.5 One month later these same Justices re- 
turned to New England and by their action in a legal tender case 
placed one more stone in the foundation of the judicial structure 
they were helping to erect. It is true that neither this case nor 
those to be treated forthwith in the following pages involved an Act 
of Congress, and hence did not expose the principle of judicial re- 
view to the most forceful thrusts. Nevertheless, the decisions were 
of consequence inasmuch as they conditioned the people to accept the 
general idea of the constitutional function of the court and, what is 
more, this on the interpretation of judges of the untried and sus- 
pected central government of the newly created nation. 

Article I, Section 10, Paragraph I of the Constitution reads in 
part as follows: “No State shall... make anything but gold and 
silver coin a tender in payment of debts; pass any .. . law impair- 
ing the obligation of contracts... .” During the “critical period” of 
the 1780’s several states had passed “stay laws” postponing the 
collection of debts and had issued paper money, which implacable 
debtors, fortified by law, attempted to foist off on harassed creditors. 
In May of 1791 Jay, Cushing and District Judge Henry Marchant 
were confronted with a case involving a legal tender law of Rhode 
Island. In Barnes et al v. West,* a certain William West, a citizen 
of Rhode Island, protested against an act of ejection by Barnes of 
Massachusetts, who justified himself on the ground that he had not 
been paid the purchase sum of the property. In rebuttal West 
pleaded that he had “legally paid and satisfied and discharged the 
principle and interest’ in paper money as allowed by the Act of the 


‘The Justices were on circuit duty in the Eastern Circuit. The Act of Congress of 
September 24, 1789, 1 Stat. 75, established three circuits and assigned two Justices of 


the Supreme Court to each. The Court as a whole transacted little business of consequence 
during these first years. 
5There are no official reports of this case. For a treatment of it see O’Brien, 10 


Vand. L. Rer. 360. 

6 This docility is especially remarkable in view of the fact that apprehension was fairly 
general that the States would be hostile to the Federal Judiciary. Hardly two months 
before Cushing and Jay began their fearless use of judicial power in the Eastern Circuit 
Congress had been engaged in debate on a resolve for a Constitutional Amendment to 
abolish the whole system of Federal Courts as distinct from the State tribunals. Warren, 
The Supreme Court, I, p.63. 

72 Dallas 401. The case was appealed to the Supreme Court but because of a technical 
error in the issuing of the writ the Court refused to hear it. For a fuller account of the 
case before the lower court see Massachusetts Spy, August 25, 1791, p. 3, and July 14 
1791; Boston Gazette, July 4, 1791; Columbian Centinel, June 29, 1791 
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State passed in May, 1786. But the Court ruled that “the plea in 
Bar of the Said William West aforesaid is bad and insufficient in 
Law to preclude the plaintiffs from having their action thereof 
against the said William West.” Highly significant is the fact that 
the State Courts began immediately to decide cases involving the 
legal tender act on “the principle that by the adoption of the Con- 
stitution that Act was virtually repealed.”* The State Legislature 
likewise manifested its acceptance of the Court’s decision, for when 
a petition was presented for the interposition of the Legislature in 
such actions of the State Courts, the petition was refused. Thus, as 
a contemporary newspaper remarked, “it must be inferred as the 
sense of the Legislature that the Act before mentioned was super- 
seded, by the adoption of the Constitution and that it has thereby 
become null and void.’ 


One year later, Jay and Cushing along with District Judge Henry 
Marchant heard the case of Champion and Dickason vy. Casey which 
brought up for review another Act of Rhode Island passed by the 
General Assembly in February, 1791 to alleviate the conditions of 
debtors. The essential facts of the case and the Court’s decision of 
June, 1792 were reported in several contemporary papers as fol- 
lows 3!” 

At circuit court of the United States, sitting at Newport, on 
Monday, last week, a decision was given in a case of importance. 
Two merchants of London, in company, commenced an action 
against a citizen of Rhode Island, for recovery of monies due. The 
defendant’s council plead a Resolution of the Legislature of the 
State of Rhode Island, in bar of the action by which he was al- 
lowed three years to pay his debts and during which time he was 
to be free from arrests on that account. The Judges were unani- 
mously of the opinion, that, as by the Constitution of the United 
States, the individual states are prohibited from making laws 
which shall impair the obligation of contracts, and as the resolu- 
tion in question, if operative, would impair the obligation of the 
contract in question, therefore it can not be admitted to bar the 
action. 


Another Rhode Island newspaper reported similarly that the Court 
had determined “that the Legislature of a State have no right to 
make a law to exempt an individual from arrests, and his estate from 
attachments, for any period of time; it being clearly a Law impair- 
ing the obligation of contracts, and therefore contrary to the Con- 
stitution of the United States.”"™ 


3’ Providence Gazette, June 25, 1791 and July 9, 1791. Since there are no official re- 
ports for the Barnes case, it cannot be known for certain what were the grounds on which 
the Court rested its decision. It seems, however, that there are the strongest reasons to 
conclude that the Federal Justices must have relied on the “gold and silver” clause of 
Section X of the Constitution. 

® Providence Gazette, July 9, 1791. 

10 Salem Gazette, June 26, 1792; Columbian Centinel, June 20, 1792; New York Daily 
Advertiser, June 22, 1792. 

1 Providence Gazette, June 16, 1792. 
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As in the previous year, the Legislature of the State of Rhode Is- 
land accepted the binding force of the decision of the Federal Court 
even though it meant a curtailment of its own powers. The Provi- 
dence Gazette reported within a week that the Lower House of As- 
sembly “in conformity to a decision of the Circuit Court” voted not 
to grant further exemptions from arrests to debtors.12 What is 
remarkable about this ready acceptance of the decisions of Jay and 
Cushing is that the people of Rhode Island were conspicuously im- 
bued with the idea of legislative supremacy.!* The same might also 
be said of Connecticut, which state had demonstrated similar docility 
to the Federal Court the year before. It should be recalled that ve 
years previous to the case of Barnes v. West, the Superior Court of 
Rhode Island had attempted to nullify the very same law invoived in 
that case, and the assembly, burning with indignation, had called the 
judges to appear before it and to answer for giving a judgment “un- 
precedented in this State,” and tending “directly to abolish the legis- 
lative authority thereof.’!4 The assembly instituted impeachment 
proceedings against them, and although this effort did not result in 
ousting the judges, the voters were almost completely successful in 
doing so when they defeated four out of five in the election the fol- 
lowing year. 

Looking back from the years 1791 and 1792, Cushing and Jay 
might have asked what it was that so offended the legislatures in 
1786. Was it the judges’ avowal of the doctrine enunciated by the 
defendant’s attorney in the relevant case that the judiciary has the 
sole power of judging the laws of the legislature and cannot admit 
any act as law if it be against the constitution; that judges are 
bound by the principles of the constitution in preference to any acts 
of the general assembly; that political liberty is lost if judges ever 
allow themselves to be dependent upon the legislature in the exercise 
of their power?! If so, then the State of Rhode Island had ex- 
perienced a profound conversion within five years, for this doctrine 
was without a doubt the same which supported the opinions of Cush- 
ing and Jay in the cases above treated. However, it has been sug- 
gested that much credit for this new attitude should be given to the 
federal judges themselves, highly respected as persons and true sons 
of the Revolution. Thus Justice James Iredell wrote a few months 
after the Champion case: “The People are strongly and zealously 
attached to the government of the United States; even Rhode Island 
itself, which State, I am told, had been principally brought over to a 
degree of content by the decisions and manner of doing business of 


12 June 23, 1792. 

183 James Thayer, “The Origin and Scope of the American Doctrine of Constitutional 
Law,” 7 Harvard Law Review (1893-94), 122-156, 132; E. S. Corwin, “The Establish- 
ment of Judicial Review,” 9 Michigan Law Review (1910), 309. 

144 This event is treated well in Charles Warren, “Earliest Cases of Judicial Review of 
State Legislation by Federal Courts,’ 32 Yale Law Journal (November, 1922), 15-28. 
The State case of 1786 was that of Trevett v. Weeden. See Warren, The Supreme Court, 

15 See P. W. Chandler, American Criminal Trails (2 vols., Boston: Charles Little Co., 
1845), I, 269. 
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the Courts of the United States.”!6 If this be true then William 
Cushing and his colleagues performed most commendable service 
for the cause of the new national government by their disposition of 
cases which are now practically forgotten in the annals of history. 


It was not only in New England that Cushing sat on cases that 
brought up that most basic of all questions of constitutionalism and 
federalism: the power of the judges of Federal Courts to annul laws 
of the States. In November, 1792, he appeared in the Circuit Court 
in Baltimore where, it seems, the case of Wharton v. Samuel Chase 
came before him. This was a case of diversity of citizenship, Whar- 
ton being from Philadelphia and Chase from Maryland. The minutes 
of the court for November 10 state that “the question submitted to 
the court is whether the act of the General Assembly of Maryland 
session, 1789 entitled ‘An act for the benefit of Samuel Chase of Bal- 
timore, Town,’ is void... .”!7 For some reason or other, nothing 
more is recorded on this case, nor is it perfectly clear whether or 
not it involved the Contract Clause of the Constitution. However, 
it is worth while to mention it here to show how once more in these 
early years Cushing was confronted with this basic problem of con- 
stitutionalism. 


THE COURTS AND CONGRESS 


The first time a Federal Court questioned the validity of a statute 
of the National Legislature was early in the year 1792. On March 23 
of that year Congress had passed a law directing the judges of the 
Circuit Court to hear petitions of war veterans asking to be put on 
the pension list, the statute permitting a review to be made by the 
Secretary of War and ultimately by Congress itself.18 

But on April 11, when William Hayburn appeared in the Circuit 
Court in Philadelphia and asked James Wilson, John Blair and Dis- 
trict Judge Peters to be put on the pension list, these three judges 
refused to hear his request.!® Justices Cushing and Jay, however, 
adopted a different approach. When claimants appeared before 
them while on circuit in New York, they heard the petitions, jus- 
tifying themselves in a carefully written opinion on April 5, 1792.°° 
By way of preface to their arguments, these two Justices set down 
as a basic principle the doctrine of Separation of Powers, which 
would forbid either the Executive or the Legislative branch to as- 
sign non-judicial functions to the Courts. They then analyzed the 
statute in question and concluded that the functions therein men- 
tioned were non-judicial. However, the Justices rationalized, it was 


16 “Letter of James Iredell to Rev. A. Iredell,” Philadelphia, November 30, 1792, in 
Griffith J. McRee, Life and Correspondence of James Iredell (2 vols.. New York: Peter 
Smith, 1949), I, 374. 

17 See Minutes of the Circuit Court for the District of Maryland, 1790-1810, in United 
States District Court House, Baltimore; see also the original records of this case deposited 
in the vaults of the Federal Records Center, Alexandria, Virginia, Box container 432, 
accession number 54A 863. Both the Minutes and the Records appear to be incomplete. 

TU. S. Statutes, 244. 

192 Dallas 410-411. See also a detailed account of this incident by Max Farrand, ‘The 
First Hayburn Case,”’ 13 American Historical Review (January, 1908), 281-285. 

202 Dallas 410, 
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evidently the intention of the legislators to assign these duties to the 
members of the Courts, not in their capacity as judges but as com- 
missioners and on a voluntary basis. Therefore, each judge was “at 
liberty to accept or decline that office.” As for themselves, they de- 
clared their willingness to perform this “exceedingly benevolent” 
work, thus manifesting their “high respect” for the National Leg- 
islature, yet all the while protesting that it would not be a perform- 
ance in their judicial characters. 

Although Wilson, Blair and Peters have properly been credited 
with being the first to declare an Act of Congress unconstitutional 
by their April 11 decision, the opinion of Jay and Cushing of a week 
before was a plain declaration of the right of the Federal Courts to 
use this power.2! As a matter of fact, some contemporary news- 
papers accepted the opinion of Jay and Cushing as a judgment of 
nullification of the statute. A Providence newspaper, for instance, 
referred to a law imposing “certain duties on the federal judges, 
which the Circuit Courts of Pennsylvania and New York judged un- 
constitutional, and which the first entirely refused to execute.’ 
Another paper, Anti-Federalist in politics and happy to see the Na- 
tional Legislature suffer any curtailment, wrote that, although Cush- 
ing and Jay had adopted an interpretation which pleased humanity, 
“they too, tho’ in a delicate manner, passed sentence of unconsti- 
tutionality on the invalid law.”2% 

As can be easily surmised, the attitude of the Justices left an im- 
portant matter quite unsettled, and consequently the Attorney Gen- 
eral, Edmund Randolph, took steps to elicit a definite ruling from 
the full Court.2* In August, 1792, he filed a motion before the highest 
tribunal to mandamus the Circuit Court in Pennsylvania to proceed 
on Hayburn’s petition. When, upon close quizzing from the Bench, 
it was ascertained that the Attorney General was presuming to act 
in his official capacity, Cushing, Jay and Wilson—with dissents from 
Thomas Johnson, James Blair and James Iredell—voted to reject 
this move to revise decisions of the inferior courts. 

The immediate effect of this tie vote was to allow the decision of 
the Circuit Court in Pennsylvania to stand, and to blunt the thrust 
of a member of the Executive branch against the independence of 
the Judiciary. It also, of course, denied the Supreme Court an oppor- 
tunity to declare an Act of Congress unconstitutional at this early 
date—eleven years before Marbury v. Madison. One other important 
aspect of the action of Cushing, Wilson and Jay must not be over- 
looked: their ruling constituted a declaration—the first such, per- 
haps, from the Bench—that the Court will hear only “cases and con- 
troversies.” The affirmation of this principle of American consti- 
tutional law was made obliquely when the Justices declared their 


*t Farrand, ‘The First Hayburn Case,”’ 285. 

= United States Chronicle, August 30, 1792. 

23 National Gazette (Philadelphia), April 13, May 11, 1792. 

%42 Dall. 409. The accounts given in the official reports are extremely meagre. For 
more ample treatment, see Massachusetts Spy, August 30, 1792; General Advertiser (Phila- 
delphia), August 16, 1792; Warren, The Supreme Court, I, p. 77. 
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willingness to hear Randolph if he wished to appear as counsel for 
Hayburn and present the latter’s grievances. Before Randolph could 
arrange thus to proceed, Congress intervened by changing the statute 
involved. 

In the meantime, Cushing went about performing the “‘benevolent” 
function of hearing the petitions of invalid pensioners. On October 
3, 1792, while on circuit duty in New Jersey, he addressed the follow- 
ing letter to the Chief Justice :*° 

There being no determination upon the subject in that district 
before, ... we acted as commissioners and sent out certificates ac- 
cordingly (without making any entry on the book about it) to the 

Supreme Secretary of War. 

In Baltimore five weeks later, on November 10, 1792, “Doctor John 
Coates, an invalid, presented a petition to the Court praying a com- 
pensation for the arrears of Pension and to be put on the pension 
list. The Prayer of whose petition was granted by the Court.” 

Such service beyond the line of duty in aiding “the lame and 
emaciated, war-worn soldier, the decrepit, and almost naked seaman, 

. humbly supplicating the scanty morsel to save them from perish- 
ing” won for Cushing lasting gratitude and warm commendations 
from contemporary newspapers.** However, his benevolence was 
soon to be contested by the full Supreme Court. The particular case?® 
involved was that of Yale Todd, whose petition Cushing, Jay and Dis- 
trict Judge Richard Law had heard in New Haven on May 3, 1792. 
After a favorable judgment from this Circuit Court, Todd was put 
on the pension list and subsequently collected one hundred and 
seventy-two dollars from the government. But the Attorney General 
of the United States soon instituted a suit against Todd to recover 
this money. The statute relied on by the government was the new 
Act of February, 1793, Section 3, which imposed on the Secretary of 
War and the Attorney General the duty of taking measures to have 
the Supreme Court pass on “the validity of such rights claimed un- 
der the acts aforesaid, by the determination of certain persons 
styling themselves commissioners.’’2® The statute in this section was 
clearly intended to get a definitive judgment from the full court on 
the interpretation first given by Cushing and Jay to the Pensioners’ 
Act of March, 1792.39 

When the case came before the Supreme Court in 1794, Cushing 
and Jay indicated that they no longer held their earlier view on this 
assignment as commissioners, and they joined with the other Justices 
in deciding against Todd. Since there was no opinion filed stating 


23 Warren, The Supreme Court, I, p. 80, 
26 Minutes of the Circuit Court for the District of Maryland, 1790-1810, (There is no 
pagination for these Minutes.) 
27 See the reports in New Jersey Journal, June 6, 1792; Connecticut Oourant, October 
3, 1792; Connecticut Journal, October 3, 1792. The latter two papers are referring most 
probably to Iredell and Law in particular. 
is case, United States v. Todd, was never officially reported, but many years later 
Roger Taney gathered up available information and presented a full account in United 
States v. Ferreica, 13 Howard 52-53, note. 
21 Statutes at Large, 325. 
%® Warren, op. cit. I, p. 80. 
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the grounds for this judgment, it is not possible to say definitely 
why the Justices retreated from their initial interpretation of the 
act. Roger Taney, however, is probably correct in concluding that 
“on further reflection” they merely became satisfied that their 1792 
construction of the act was unsound.*! He is most likely correct also 
when he says that “it must be admitted that the justice of the 
claims and the meritorious character of the claimants would appear 
to have exercised some influence on their judgments in the first in- 
stance, and to have led them to give a construction to the law which 
its language would hardly justify upon the most liberal rules of in- 
terpretation.” 

In addition, it is most probable that these two Justices, always so 
zealous to preserve an independent judiciary, gradually began to fear 
that the principle of separation of powers was not sufficiently pro- 
tected by their subtle distinction between actions qua judges and ac- 
tions gua commissioners. Another possible reason for the change of 
heart that had come over Jay and Cushing may have been that the 
volume of extra work, which they visited upon themselves by volun- 
teering to act as commissioners, grew into an unforeseen burden. As 
far as is known, neither actually voiced any complaint, but one of 
their brethren, Justice Iredell, wrote on October 4, 1792 that “the 
invalid-business has scarcely allowed me one moment’s time, and now 
I am engaged in it by candle-lite, though to go at 3 in the morning.””*- 

But the question of motive is not as important as what the decision 
indicates with respect to the Justices’ view of their authority over 
Acts of Congress. Many writers on Constitutional Law brave debated 
the question whether the Court in the case of United States v. Yale 
Todd actually declared a law of the National Legislature unconsti- 
tutional, thus anticipating Marbury v. Madison by nine years. Three 
different Supreme Courts have subsequently affirmed that the Court 
did in 1794 declare the Act of 1792 null and void.** Congress imposed 
non-judicial functions on the Justices, the Court is said to have ruled, 
whereas the Constitution gives them only judicial powers which can- 
not be altered by a simple legislative act. Nevertheless, judging 
from the reports that are available—jejune as they are—it would 





3113 Howard 53. 

2 “Letter to Mrs. Iredell,” op. cit. in note 16 supra, I, p. 362. 

%3 See United States v. Ferreica, 13 Howard 54; in re Sanborn, 148 U. S. 223-224; 
131 U. S. appendix. Also supporting this view that the Court invalidated the Act, Gordon 
E. Sherman, “The Case of Chandler v. Secretary.” 14 Yale Law Jour. (1905), 431-451; 
William Meigs, “‘Relation of the Judiciary to the Constitution,”’ 13 American Law Rev. 
(1885), 175-203, 186. In a speech delivered in the House of Representatives on March 
1, 1802, Congressman S. W. Dana testified to his belief that the Court had nullified the 
Act. Annals, 7th Cong. 725, 726, 903, 904. Also highly significant for the discussion is 
the case of Respublica v. Blackmore, 2 Yeates 234, 239 (Pa. 1797), in which a certain 
Mr. Ross, one of the lawyers, asked that the state court declare a state law unconstitutional. 
Thus he argued: “I confidently assert that the act of the 13th of April, 1782 ... is un- 
constitutional. ... The people of America are the real sovereigns of the government. They 
are represented by the executive, legislative, and judicial. But each branch is limited by 
the boundaries of the constitution. When the legislature infringes on the constitution, 
their acts cease to be the will of the community and the judicial will be prompt in de- 
claring their opinions thereon. The judges of the United States have declared an act of 
Congress concerning the invalid pensions to be unconstitutional, and thought themselves 
bound to refuse to execute it.” But see Warren, The Supreme Court, I, 81, and Jesse 
Turner, ‘‘Four Fugitive Constitutional Cases,’”’ 49 American Law Rev. (1915), 835 ff., 
who doubt that the Court declared the Act unconstitutional. 
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seem more likely that the Court in 1794 merely invalidated the action 
of Jay and Cushing in their assumed roles as commissioners: that 
is, they had performed a function not authorized by the statute— 
they had acted outside the law, not under it. Hence, by a sound rule 
of judicial construction, the judges did not have to make a pro- 
nouncement on the validity of the law itself. However, there is no 
denying the fact that the effect of this decision, taken in conjunction 
with all the various Circuit Court opinions, was a virtual nullifica- 
tion of that section of the Act allowing Federal Judges to hear and 
decide the claims of invalids. When all the tesserae of this compli- 
cated Todd case have been properly arranged, the picture which 
emerges is unmistakably one which depicts the Court setting aside 
an Act of Congress, no matter how that Act is interpreted. 


THE COURT AND THE EXECUTIVE 


The Pensioners’ Act and the court cases that grew out of it are 
primarily affirmations of the Court’s independence of, not to men- 
tion its controlling power over, the National Legislature. But it is 
not difficult to note that the Justices were equally concerned about 
establishing their independence of the Executive. As a matter of 
fact, the very first commentaries made by Cushing, Jay, and some of 
the other Justices on the Act of 1792 indicate that their prime source 
of disquietude was the section allowing the Secretary of War au- 
thority to review their judgments of the claims of pension seekers.*4 
In addition to this observation, it should be recalled from the above 
discussion that, in August, 1792, Randolph, the Attorney General of 
the United States, filed a motion for a mandamus to the Circuit 
Court in Pennsylvania to order it to hear the petition of the invalid 
soldier Hayburn. But he was bluntly informed by Cushing, Wilson 
and Jay that in his official capacity he had no power to “superintend 
the decisions of the inferior courts.’*5 

There was one more case developing from the Pensioners’ Act of 
1792 in which the Court spoke, although indirectly, of its authority 
over the Executive branch of government. The facts behind this case 
are these. John Chandler, a veteran of the War, had been duly cer- 
tified and put on the pension list by the Justices acting as “commis- 
sioners” while on duty in the circuits.** But Henry Knox, the Sec- 
retary of War, would not include his name, in spite of this authoriza- 
tion, and therefore Chandler, on February 5, 1794, petitioned the 
Supreme Court for a mandamus against the Secretary. On Febru- 
ary 14 the Court handed down its decision: “We are of the cpinion 


* See 2 Dallas 410. For this provision in the law see I Stat. 244. 

“2 Dallas 409. For a much more detailed account see Massachusetts Spy, August 30, 
1792, and General Advertiser (Philadelphia), August 14, 1792. 

This case of Chandler v. Secretary of War was never reported in Dallas, and for 
many years the only reference to it known to exist was that made by Marshall in 1 Cranch 
172. Hence, some legal historians always doubted that there ever had been such a case. 
This doubt has been completely dissipated by researches made in the last sixty years. See 
Brinton Coxe, Judicial Power and Unconstitutional Legislation (Philadelphia: Kay & 
Brother, 1893), 14-20. A much better documented study is that of Gordon Sherman, 
“The Case of John Chandler,” 14 Yale Law Jour. (1905), 431-451. 
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that a mandamus cannot issue to the Secretary of War in this case.” 
At first glance it would appear that the Justices are expressing a 
lack of authority over a member of the Executive department. How- 
ever, Marshall, who used the Chandler case as a precedent for the 
celebrated mandamus case of Marbury v. Madison, interpreted it to 
be an implied avowal of its power to mandamus a member of the 
Executive: the Court, so argued Marshall, merely stated that in 
this case it could not order the Secretary to perform a certain func- 
tion, because the Court itself believed the Justices were acting il- 
legally when they put Chandler on the pension list in the first place.** 
The case has particular significance for the purposes of the present 
study when it is noted that the only two Supreme Court Judges 
present for both the Chandler and the Marbury cases were Cushing 
and Paterson, who, we can reasonably suppose, were consulted by 
Marshall on this important precedent, and confirmed the “manda- 
mus” implication. 

A few months prior to the Chandler case, the Court made another 
declaration of independence of the Executive when, on August 8, 
1793 Chief Justice Jay, speaking for himself and the other Justices, 
refused to give advisory opinions to President Washington on several 
questions submitted to them on matters of neutrality, international 
law, and the proper construction of certain sections of the treaties 
with France and Britain.** This refusal to comply with Washington’s 
request—a decision so important to constitutional development— 
was allegedly motivated by a desire to maintain the separation of 
the three branches of government, but some legal historians believe 
that the Justices would have complied had not Washington over- 
whelmed them by requesting at one time answers to twenty-nine 
questions.*® Jay consulted with his absent brethren by mail before 
writing his decision to Washington.*® One would wish that Cushing’s 
answer had been preserved. Perhaps he discussed his experience as 
Chief Justice of the Massachusetts Supreme Court with advisory 
opinions. On several occasions he had given such advice to the Massa- 
chusetts Legislature in accordance with a section of the state con- 
stitution,*! even though that respected document contains the classic 
provision for a separation of the three branches of government. It 
would appear, therefore, to be abundantly clear that Cushing had no 
idealogical cause for refusing to honor the President’s request nor 
any fear of inviting some subtle infringement on the great separa- 
tion principle. Perhaps he indicated as much to the Chief Justice. 
Perhaps he even suggested that the Justices accede to Washington’s 


871 Cranch 172. Marshall stated that the circuit courts had declared the statute un- 
constitutional, and therefore, he claimed, there was no legal basis for the Justices’ action 
in hearing the pension claims. 

arren, The Supreme Court, I, 108-111. 

% See Haines, The Role of the Supreme Court, 144-145; James B. Thayer, Legal Es- 
says (Boston: Boston Book Co., 1908), 43, 53, 54 

@ Warren, The Supreme Court, 1, 110, note 2. 

41 For several Advisory Opinions given by Cushing, see Quincy, Massachusetts Reporte, 
566, 596, 600, 601. Other such opinions are to be found in Cushing’s handwriting in 
the Oushing Papers, Massachusetts Historical Society, Boston. 
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request and give him the advisory opinions he desired. It may well 
be, however, that Cushing—no Trojan work-horse with the pen— 
was dismayed by the prospect of answering twenty-nine questions 
with more likely to follow in their wake, and that he, as well as his 
colleagues, declined the Executive’s invitation on grounds of per- 
sonal convenience rather than on grounds of high constitutional 
principle. 


SUMMARY 


The foregoing study should dispel the popular notion that the ac- 
tivity of the pre-Marshall Court was of slight consequence in the 
development of American constitutional law. In addition, these 
pages must surely win appreciation for the role played by Justice 
Cushing during these first dozen years of the Judiciary’s existence. 
This native son of Massachusetts has the distinction—shared in only 
by John Jay—of participating in the first case in which a State law 
was declared null and void in virtue of the federal Constitution. 
On April 28, 1791, acting in concert with the Chief Justice in a case 
whose title is unknown today, Cushing invoked the treaty clause of 
Article VI to strike down a statute of Connecticut. In May of 1781, 
in Barnes v. West, he and Jay nullified a Rhode Island paper money 
law as conflicting with the prohibition of Article I, Section 10, 
which reads that “No State shall... make anything but gold and 
silver coin a tender in payment of debts.” In June of 1792, in 
Champion and Dickason v. Casey, a Connecticut debtor law likewise 
succumbed to the thrust of these same Justices, whose weapon in 
this instance was the constitutional injunction against any “law 
impairing the obligation of contracts.” Such fearless use of the re- 
cently ratified Constitution, especially in territory relatively hostile, 
was most consequential in winning popular respect for this funda- 
mental instrument of government. Needless to say, the new Fed- 
eral Judiciary was itself mightily enhanced by these same events. 

Cushing was also highly influential in assuring for the Court sep- 
arate and equal status vis-a-vis the other two branches of the na- 
tional government. On April 5, 1792, once more in conjunction with 
Jay, Cushing’s diplomatic handling of the pension cases in the cir- 
cuits constituted a fairly clear proclamation of his belief in the 
power of the Judiciary to declare Acts of Congress unconstitutional. 
In 1794, in the cases of United States v. Todd and Chandler v. Sec- 
retary of War, Cushing joined the full Court in opinions which 
spelt out this authority more explicitly. As a matter of fact, there 
are solid reasons for holding that in these cases the Court actually 
did declare a statute of Congress unconstitutional—several years 
prior to Marbury v. Madison. 


The Chandler case is particularly significant inasmuch as Marshall 
was able to use it as the only available precedent for his contention in 
Marbury that the Court could mandamus a member of the Executive. 
Since no official reports of the Chandler case are extant, it is not un- 
likely that Marshall borrowed this interpretation from Cushing or 
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William Paterson, his only colleagues present for that 1794 case. 
An even earlier instance of bold talk from the Bench to the Execu- 
tive was the 1792 rebuff given Attorney-General Randolph by Jay, 
Wilson and Cushing, who, in the Hayburn case, bluntly informed him 
that he had no power “to superintend the decisions of the inferior 
courts.” A peripheral decision in Hayburn, but one having conse- 
quences of great magnitude, was the ruling that the Court sits only 
on “cases and controversies.” Not to be discounted in cataloguing 
momentous rulings of the pre-Marshall era is the 1793 declaration 
that the Court will not render advisory opinions to the other two 
branches of government. 

In light of the above facts no one can honestly disdain a study of 
the history of the first decade of the Supreme Court, nor dismiss as 
inconsequential William Cushing, the only Justice who participated 
in all the precedent-making cases of this period, and, in addition, 
was able to hand over his valuable experience to the Marshall court, 
on which he served for another ten years.?* 





WILLIAM CUSHING’S JUDICIAL CAREER 
IN MASSACHUSETTS FROM 1777-1789 


In our “Forword” we stated that “we have always thought that 
William Cushing was an underestimated figure in our history. 

We call attention to facts in Cushing’s career as Chief Justice of 
Massachusetts from 1777 to 1789 which we gathered many years 
ago in connection with the “Constitutional History of the Supreme 
Judicial Court.”* They add support to Father O’Brien’s conclusion 
in his last paragraph as to the enduring legal significance of Cush- 
ing’s long service during the first years of the Court’s existence and 
his participation “in all the precedent-making cases” leading up to, 
and including, the opinion in Marbury v. Madison in 1803. So far as 
Cushing was concerned there was nothing new in Marshall’s opinion 
in the Marbury case. Cushing had been thinking and applying the 
doctrine of that opinion ever since the adoption of the Massachu- 
setts Constitution of 1780. 

Cushing was born in Scituate, Mass. on March 1, 1732. His 
father and grandfather were judges. Graduating from Harvard 





“ None of the other Washington appointees enjoyed judicial longevity. Therefore, Cush 
ing’s twenty-one years of continuous service on the Court appear important as stabilizing 
a rapidly changing Bench. Wilson died in 1798 and Iredell in 1799. Jay resigned the 
chief justiceship after five years, as did Oliver Ellsworth after serving from 1796-1800. 
John Rutledge, named Chief Justice in 1796, served for one summer as a recess appointee 
only to be rejected by the Senate. Thomas Johnson resigned after two inconsequential years 
on the Court and Blair gave up his position in 1796. Such sudden turn-overs did not add 
much lustre to the Judiciary. Cushing’s long service provides a luminous contrast and 
must have at least gilded the high tribunal with a patina of much needed dignity. 

* See 2 Mass. Law Quarterly No. 2, May, 1917. 

Father O'Brien's article may well be read in connection with Henry S. Drinker’s B. U. 
lectures on ‘“‘the Four Freedoms of the First Amendment’ (see 42 Mass. Law Quart. 
No. 3, Oct. 1957, p. 93), and Judge Learned Hand’s very recent lectures on “The Bill of 
Rights,” Harvard University Press, 1958. 
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College in 1751, he studied law and after his admission to practice 
in 1755 removed to Pownalborough (now Dresden, Maine), then 
part of Massachusetts. About 1760 he became judge of Probate 
for Lincoln County and in 1771 he became a member of the Su- 
perior Court of Judicature (as the Supreme Judicial Court was 
called under the Province Charter). When all the judges were 
removed at the Revolution and new judges appointed Cushing was 
the only one of the earlier judges reappointed. There was some 
delay in their appointment because of the danger of having “a 
halter round their necks” if the Revolution failed. Finally John 
Adams accepted the Chief Justiceship to get the new Court started, 
but because of other activities he never sat and was soon succeeded 
by Cushing as Chief Justice. He had been a member of the Con- 
vention of 1779-80 which framed the Constitution. Nine years 
later he was Vice-President of the Massachusetts Convention to 
ratify the Federal Constitution and presided at most of its sessions 
during the absence of John Hancock because of gout. 

What did this educated, respected and informed man know about 
the nature and meaning of Constitutional law and history in Massa- 
chusetts before he became one of the first justices of the Supreme 
Court of the United States? 

Of course, he knew about the popular political, the legislative, the 
executive, and judicial, activities from 1761 when James Otis argued 
against the Writs of Assistance, and he was familiar with the revo- 
lutionary and constitutional literature because he was a thinking 
man who lived in the midst of what follows. 

In his argument in 1761 and his subsequent pamphlets on the 
“Vindication of the House of Representatives” and “Rights of the 
British Colonies” Otis asserted the nullity of arbitrary acts of 
Parliament saying: 

“No legislative, supreme or subordinate, has a right to make 
itself arbitrary. ... 

“Although most governments are de facto arbitrary ... none 
are de jure arbitrary.” ... 

“The end of government being the good of mankind points out 
its great duties. ... Men cannot live apart or independent of each 
other ... and yet they cannot live together without contests. 
These contests require some arbitrator to determine them. The 
necessity of a common, indifferent and impartial judge makes 
all men seek one... .” 

Otis referred constantly to Lord Coke, Lord Holt, and others, and 
as stated by Horace Gray in his note in Quincy’s Reports (at pages 
526, 527): “At the time of Otis’ argument his position appeared 
to be supported by some of the highest authorities in English law.” 
It is not material to what extent he was historically sound in the 
light of modern research and analysis in his reference to his 
precedents. 

John Adams used the same argument before the governor and 
council when he appeared with Gridley and Otis in opposition to 
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the Stamp Act (see Adams’ Works, Vol. 2, pp. 154-160). In memo- 
randa which he used at that argument appear these notes “The 
law is the subject’s best birthright.” “Want of right and want to 
remedy is all one; for where there is no remedy there is no right,” 
and other similar statements with reference to Coke’s “Institutes” 
(see p. 159). 

The same ideas run through the letters of ““Novanglus” (John 
Adams) published in 1774 in the “Boston Gazette” in answer to the 
letters of ‘“Massachusettenis” (supposed to have been Daniel Leon- 
ard), which appeared in the ‘““Massachusetts Gazette.” (See Adams’ 
Works, Vol. 4, p. 4.) 


Hutchinson, the Royal Chief Justice of Massachusetts, in 1765, 
speaking of the opposition to the Stamp Act, said: 

“The prevailing reason at this time is, that the act of Parlia- 
ment is against Magna Charta, and the natural rights of 
Englishmen, and therefore, according to Lord Coke, null and 
void.” 


And on September 12, 1765, Hutchinson wrote: 


“Our friends to liberty take advantage of a maxim they find 
in Lord Coke that an act of Parliament against Magna Charta 
or the peculiar rights of Englishmen is ipso facto void.” 
(Quincy, 527 and 441.) 


This idea was so strong that it even got into the early seal of 
the Massachusetts colony, adopted in July, 1775, which was “an 
English American holding a sword in the right hand and Magna 
Charta in the left hand, with the words ‘Magna Charta’ imprinted 
on it.” 


On May 28, 1776, William Cushing, then recently appointed to the 
reorganized court, wrote to John Adams, then in Philadelphia: 

“IT can tell the grand jury the nullity of acts of parliament, 
but must leave you to prove it by the more powerful arguments 
of the jus gladi divinum, a power not peculiar to kings or 
ministers.” (See Note, Adams’ Works, Vol. IX, p. 391.) 


Adams, then Chief Justice of the Court, answered by letter of 
June 9, 1776. This letter was less than a month before the 
Declaration of Independence and in it he said: 

“You have my hearty concurrence in telling the jury the 
nullity of acts of parliament, whether we can prove it by the 
jus gladii or not. I am determined to die of that opinion, let 
the jus gladii say what it will.” 


Adams was then in the midst of the critical period of the debate 
leading up to the Declaration of Independence by which the people 
of the country were fortified during the Revolution, which “proved” 
as Cushing said, and established Lord Coke’s view of the common 
law as to the nullity of arbitrary acts of parliament as the basis 
of the constitutional law of the United States. 
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1776 


In Smith’s history of Pittsfield chapters 18-29 (see also A.B.A. 
Journal, March 1936) appear the petitions of the Berkshire farmers 
led by Thomas Allen, the country parson with a power of statement, 
who fired the first shot at the Battle of Bennington. The petition 
of May, 1776 to the Massachusetts Legislature recited the reasons 
for refusing to allow the Massachusetts courts to sit in that 
county until a Constitution was formed as a basis of legislation. 
The farmers of Western Massachusets feared a legislature sitting 
on the seaboard as they had feared government from a distance in 
London and later feared government from a distance by Congress. 
They said “ ‘That from the purest and most disinterested principle 

and ardent love for their country, without selfish consideration, 
and in conformity with the advice of the wisest men in the Colony, 
they ordered and assisted in suspending the executive courts in 
this country in August 1774.—“ ‘That when they came more ma- 
turely to reflect on the nature of the present contest and the 
spirit and obstinacy of administration—“ ‘When they further 
considered that the revolution in England afforded the nation 
but a very imperfect redress of grievances,—the nation, being 
transported with extravagant joy in getting rid of one tyrant, 
forgot to provide against another—and how every man by nature 
has the seeds of tyranny deeply implanted within him, so that 
nothing short of Omnipotence can eradicate them; 

“*That when they considered that now is the only time we 
have reason ever to expect for securing our liberties and the 
liberties of future posterity upon a permanent foundation that 
no length of time can undermine,—though they were filled with 
pain and anxiety at so much as seeming to oppose public councils, 
yet, with all these considerations in our view, love of virtue, free- 
dom, and posterity prevailed upon us a second time to suspend 
the courts of justice in this county’... . “ “That the first step to 
be taken by a people in such a state for the enjoyment or restora- 
tion of civil government among them is the formation of a funda- 
mental constitution as the basis and ground-work of legislation’— 

. “*That, knowing the strong bias of human nature to 
tyranny and despotism, we have nothing else in view, but to pro- 
vide for posterity against the wanton exercise of power, which 
cannot otherwise be done than by the formation of a fundamental 
constitution.’ ” 

“Let it not be said by future posterity that—We made no 
provision against tyranny among ourselves.” (pp. 351-353.) 


These paragraphs were written 23 years before John Marshall 
appeared on the bench and 26 years before Marbury v. Madison. 
When they are compared with Marshall’s opinion in that case they 
do not suffer by the comparison and William Cushing, former Chief 
Justice of Massachusetts when the Berkshire petition was filed 
was a member of Marshall’s court, 
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THE DECISIONS OF 1781 AND 1783 APPLYING 
THE BILL OF RIGHTS AS LAW 


In 1874 after a study of the matter Chief Justice Gray concluded 

“The reasonable conclusion seems to be that the doctrine that 
slavery was abolished in this Commonwealth by the Declaration 
of Rights was declared in 1781 by the three associate justices, 
Sargeant, Sewall and Sumner, in the absence of the chief justice, 


upon the trial of a civil action . .. but not being universally 
assented to throughout the state an indictment ... was brought 


to trial in 1783 before the whole court, and the same doctrine 
being then distinctly affirmed by the chief justice and the jury 
instructed accordingly, was thereby conclusively established as 
the law of the Commonwealth.” 


The following extract from the original notebook of Chief Justice 
Cushing was read before the Massachusetts Historical Society on 
April 16, 1874, by Chief Justice Horace Gray, who then produced the 
original notebook which had been loaned to him for the purpose. 


Extract from 
“CHARGE OF THE CHIEF JUSTICE. 

“As to the doctrine of slavery ... that (it is true) has been 
heretofore countenanced by the Province Laws formerly, but 
nowhere is it expressly enacted or established. It has been a 
usage ... our Constitution of Government, by which the people 
of this Commonwealth have solemnly bound themselves, sets out 
with declaring that all men are born free and equal—and that 
every subject is entitled to liberty, and to have it guarded by the 
laws, as well as life and property—and in short is totally repug- 
nant to the idea of being born slaves. This being the case, I 
think the idea of slavery is inconsistent with our own conduct and 
Constitution; and there can be no such thing as perpetual servitude 
of a rational creature, unless his liberty is forfeited by some 
criminal conduct or given up by personal consent or contract. 

“Verdict guilty.” 
1788 


Turning now to the Federal Convention of 1788 over which Cush- 
ing presided,—ratification, appeared hopeless when the convention 
met and hopeless after three weeks of debate mainly because there 
was no bill of rights against the central government. When Han- 
cock was persuaded to take his seat and propose amendments to be 
submitted to the first Congress (the substance of which appeared 
later in the first ten amendments), ratification was carried by a 
margin of 19 votes. It is generally agreed that the support of 
Samuel Adams was essential to ratification. On February Ist, 
he gave that support to the proposal of Hancock and in the course 
of his speech said: 
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“Your Excellency’s first proposition is, ‘that it be explicitly 
declared, that all powers not expressly delegated to Congress, are 
reserved to the several States, to be by them exercised.’ This ap- 
pears to my mind to be a summary of a bill of rights, which 
gentlemen are anxious to obtain; it removes a doubt which many 
have entertained respecting this matter, and gives assurance that 
if any law made by the Federal government shall be extended be- 
yond the power granted by the proposed Constitution, and in- 
consistent with the Constitution of this State, it will be an error, 
and adjudged by the courts of law to be void.” (See Debates of 
Convention of 1788, p. 233.) 

All this took place in Cushing’s presence. 


Another striking illustration of Cushing’s independent constitu- 
tional thinking appears in his correspondence with John Adams in 
1789 shortly before he left the Massachusetts court. These letters 
appear in 27 Massachusetts Law Quarterly, No. 4, for October 1942 
following an account by Hon. Charles Warren of the controversy 
over the old law of criminal libel which did not allow truth as a 
defense. These letters indicate very strongly that if Cushing 
had not left the court, when he did, Massachusetts might have led 
the country in declaring the lack of defense of truth unconstitutional 
as a violation of the 16th article of the Bill of Rights protecting 
the freedom of the press. 

Can there be any doubt of the permanent legal significance of 
the 26 years of experience as a constitutional thinker and adminis- 
trator of Cushing as a colleague of Marshall in 1803 when Marshall 
wrote in the Marbury opinion the substance of what Cushing had 
been thinking and doing while living through the revolutionary era 
and the successive births of the Massachusetts and the Federal 
Constitutions? He was the senior and most experienced member 
of the court when Marshall was appointed in 1801. He had declined 
the position of Chief Justice in 1796, and, of course, Marshall had 
learned from him what had happened in Massachusetts which 
formed a part of the background of the Marbury opinion in 1803. 
As Father O’Brien says in his last paragraph “no one can dismiss 
William Cushing as inconsequential.” 

F. W. G. 
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SUPPLEMENT TO SEVENTH EDITION 
OF CROCKER’S NOTES 


By the Editor 
ROGER D. SWAIM of the Boston Bar 


Since the publication of the Seventh Edition in 1955, there have 
been several changes in the law important to Conveyancers. These 
are the new Commercial Code, Acts of 1957, Chapter 765 (Gen. 
Laws, Chapter 106) effective October 1, 1958, the Fifty Year Mort- 
gage Foreclosure Act, Acts of 1957, Chapter 370 (Gen. Laws, Chapter 
260, Sections 33-35) effective August 12, 1957, the Title Defects 
Law, Acts of 1957, Chapter 348 (Gen. Laws, Chapter 184, Section 
24) effective August 5, 1957 and the Inheritance Tax Lien Law, 
Acts of 1957, Chapter 502 (Gen. Laws, Chapter 65, Section 9) effec- 
tive September 29, 1957, Acts 1956, Chapters 258 and 305 (Gen. 
Laws, Chapter 184, Section 19) limiting rights of entry. 

The Commercial Code affects the practice of the Conveyancer 
in connection with the Negotiable Instrument Law, General Laws, 
Chapter 107, Conditional Sales, Chapter 184, Section 13 and Chattel 
Mortgages, Chapter 255. The code does not go into effect until 
October 1, 1958. 

It therefore seems an appropriate time to bring Crocker’s Notes 
up to date with citations of these and various decisions and other 
statutes. 

In the following list the relevant sections in the Notes are listed 
in the left-hand column. 

SECTION 69 Implied Trust. 
Tenczar v. Tenczar, 332 Mass. 105, 123 N. E. 2d 359. Law 
restated. 
Barry v. Covich, 332 Mass. 338, 124 N. E. 2d 921. Discussion. 
Borche v. Shea, 1957 Adv. Sheets 175. 
SECTION 73 Rescission by Grantee. 
For misrepresentation, Yorke v. Taylor, 332 Mass. 268, 124 
N. E. 2d 912. 
SECTION 81 Resulting Trusts. 
Charet v. St. Onge, 332 Mass. 628, 127 N. E. 2d 175. 
Bohaker v. Koudelka, 333 Mass. 139, 128 N. E. 2d 769. 
Anderson v. Salminen, 333 Mass. 239, 130 N. E. 2d 102. 
SECTIONS 108, 120 Conveyances. By tenant by entirety to the other 
approved, Hale v. Hale, 332 Mass. 329, 125 N. E. 2d 142. 
SECTION 145 Quitclaim Covenants—Omission of words “or suf- 
fered” in the statutory form for incorporation by reference, 
is without significance and leaves grantor liable for a lien 
arising before conveyance. Quaere would “suffer” be extended 
to cover an encumbrance allowed by the grantor to remain? 
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Engel v. Thompson, 1957 Adv. Sheets 1221. Some lawyers are 
changing their form to expressly exclude encumbrances 
suffered. 

SECTION 188 Riparian title and rights. 

Daming natural water course. Davenport v. Danvers, 332 Mass. 
580, 142 N. E. 2d 753. 

Surface water, Fulton v. Belmont, 333 Mass. 64, 127 N. E. 569. 

Deyo v. Athol Housing Board, 1957 Adv. Sheets 285, 140 N. E. 
2d 393. 

Miller v. Darby, 1957 Adv. Sheets 891. 

Surface Water—landowner’s rights to drain, Kriklinsku v. 
Maplewood Homes, Inc., 1957 Adv. Sheets 1167. 

SECTION 199 Access to Tidewater. 
Public Landings. Acts 1956, C. 262, amending G. L., C. 88, S. 14. 
SECTION 222 Use of Way. 

By visitors, trades people, etc., Barker v. Wikstein, 332 Mass. 
577, 126 N. E. 2d 372. 

Interference by Joint User. Lizzo v. Drukas, 333 Mass. 242, 
129 N. E. 2d 892. 

Rights in dead end. Revere v. Noonan, 331 Mass. 49, 116 N. E. 
2d 566. 

SECTION 225 Obstructions in Ways. 

Parking in. Delconte v. Salloum, 1957 Adv. Sheets 827, 143 
N. E. 2d 210. 

SECTION 226 Way for limited time. Socony Mobil Oil Co. v. Cottle 
Trust, 1957 Adv. Sheets 835, 143 N. E. 2d 265. 

Violator of easement cannot complain against another violator, 
Weintraub v. L & F Realty Co., Inc., 331 Mass. 711, 122 N. E. 
2d 379. 

SECTION 230 Nonuser and Abandonment of Easement. 

Law restated. Delconte v. Sallowm, 1957 Adv. Sheets 827, 143 
N. E. 2d 210. 

SECTION 236 Implied Easement. Sorel v. Boisjolie, 330 Mass. 513, 
115 N. E. 2d 492, Cummings v. Franco, 1957 Adv. Sheets 485, 
141 N. E. 2d 514, Cretecos v. Lucia, 1957 Adv. Sheets 529, 
141 N. E. 2d 833. 

Implied Easement—intent as well as necessity necessary. Pero- 
deau v. O’Connor, 1957 Adv. Sheets 1149. 

SECTION 254 Construction of Restrictions. 

Residential—Barker v. Wikstein, 332 Mass. 577, 126 N. E. 

2d 372. 
SECTION 257 As personal, Harrington v. Anderson, 316 Mass. 187, 
55 N. E. 2d 30. Belmont v. Mass. Amusement Corp., 333 Mass. 
565, 182 N. E. 2d 172. 
SECTION 267 Fiatures. Chandeliers, Mahoney v. Beebe, 334 Mass. 
165, 1384 N. E. 2d 126. 
SECTION 272 Conditional Sales. 
See Commercial Code Acts 1957, C. 765, New G. L., C. 106. 
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Section 9, Subsection 2 repeals G. L., C. 184, S. 13. 

Shades, screens, storm and screen doors, Crown Shade & Screen 

Co. v. Karlburg, 332 Mass. 229, 124 N. E. 2d 238. 
SECTION 280 Conditions. 

Subsequent. Belmont v. Mass. Amusement Corp., 333 Mass. 
565, 132 N. E. 2d 172. See Acts 1956, C. 258 and 305 amend- 
ing G. L., C. 184, S. 19 and 260, S. 314A, limiting rights of 
entry and reverter effective Sept. 9, 1956. 

SECTION 285 Condition of Support. 
Collins v. Keefe, 332 Mass. 375, 124 N. E. 2d 910. 
SECTION 287 Reverter. 

See limitation in G. L., C. 184, S. 19 and 260, S. 31A as amended 
in 1956. 

SECTION 288 Condition Subsequent—no entry but some manifest 
intention to terminate necessary. 

Richmond Wellington Hotel Co. v. Collins, 1957 Adv. Sheets 
1027. 

SECTION 318 Foreign Divorce. 

Chittick v. Chittick, 332 Mass. 554, 126 N. E. 2d 495, where 
both participated, also Tierney v. Tierney, 332 Mass. 414, 
125 N. E. 2d 413 and Aufiero v. Aufiero, 332 Mass. 149, 123 
N. E. 2d 709. See Acts 1956, C. 9 as to filing record of previ- 
ous divorce with intention to marry. Foreign divorce sus- 
tained where later appeared DeGaetagno v. DeGaetagno, 1957 
Adv. Sheets 1107. 

SECTION 327 Acts on Sunday. 
Fisher v. MacDonald, 332 Mass. 727, 127 N. E. 2d 484. 
SECTION 335 Evidence of corporate authority to execute. 
Necessity for and ratification, Kagan v. Levenson, 334 Mass. 
100, 184 N. E. 2d 415. 
SECTION 369 Errors in Deeds. 
Correction, Gleason v. Dorney, 332 Mass. 646, 127 N. E. 2d 184. 
SECTION 390 Acknowledgment. 

Presumption of regularity, Hale v. Hale, 332 Mass. 329, 125 
N. E. 2d 142. 

SECTION 424 Percentage clause for mortgagee’s compensation. 
Kacouris v. Loukas, 333 Mass. 44, 127 N. E. 2d 783. 
SECTION 431 Loans for Improvements. 

G. L., C. 183, S. 28A as amended 1956. 
SECTION 439 Note. 

See Commercial Code Acts 1957, C. 765, G. L. 106. 
SECTION 444 Mortgage. 

To secure debt of another, Miller v. Perry, 333 Mass. 155, 129 
N. E. 2d 143. 

Straw, Borche v. Shea, 1957 Adv. Sheets 175. As to priority 
through prior recording, Morad v. Silva, 334 Mass. 18, 133 

N. E. 2d 478. 
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SECTION 472 Mortgagee’s compensation. 

Kacouris v. Loukas, 333 Mass. 44, 127 N. E. 2d 783. 

SECTION 490 Construction as Mortgage. 

Murley v. Murley, 334 Mass. 627, 137 N. E. 2d 909. 

Jacobson v. Jacobson, 334 Mass. 658, 138 N. E. 2d 206. 

SECTIONS 497, 501 Subrogation to prior lien. 

Worcester North Savings Institution v. Farwell, 292 Mass. 568, 
198 N. E. 2d 897. 

SECTION 533 Merger. 

Intent. Flanagan v. Babineau, 332 Mass. 379, 125 N. E. 2d 231. 

SECTION 561 Discharge of Mortgage. 

Assignment after discharge, Gleason v. Dorney, 332 Mass. 646, 
127 N. E. 2d 184. 

SECTION 580 Foreclosure of Mortgages. Effect of entry restated, 
Salter v. Quinn, 334 Mass. 220, 1384 N. E. 2d 749. Also effect 
of purchase at foreclosure sale by a co-tenant. 

Mortgage’s compensation, MacNeil Bros. Co. v. Cambridge 
Savings Bank, 334 Mass. 360, 185 N. E. 2d 652. See Acts 
1957, C. 370, G. L., C. 260, SS. 33, 34, 35 as to foreclosure of 
50 year old mortgages. 

SECTION 584 Soldiers & Sailors C. R. Act. 

Proceedings as general bill in equity, Miller v. Perry, 333 Mass. 
155, 129 N. E. 2d 1438. 

But see State Realty Co. v. MacNeil Bros. Co., 334 Mass. 294, 
135 N. E. 2d 291. 

For a form for decree to remove cloud on title through fore- 
closure without prior proceedings see Mass. Practice (Reed) 
Vol. 7, Sec. 1017 in 1957 appendix. 

SECTION 636 Foreclosure of Mortgage. 

Where Federal tax lien on the equity see Metropolitan Life 
Insurance Co. v. U. S., 107 Fed. 2d 311 and U. S. v. Boyd 
decided June 28, 1957, 246 Fed. 477 and provisions for release 
of lien Federal Tax Rep. 1957, Vol. 4, Pars. 5364-5. 

SECTION 690 Execution Sale. 

On judgment against husband tenant by entirety, Quinlan v. 
Weeks, 332 Mass. 482, 126 N. E. 2d 98. 

SECTION 691 Notice to Debtor of Execution Sale. 

Gardner v. Barron, 333 Mass. 630, 182 N. E. 2d 394. 

SECTION 724 Public Housing. 

Racial, etc. discrimination, Acts 1957, C. 426. 

SECTION 728 Summary Process. 

Stay of, Acts 1957, C. 51. 

SECTION 730 License. 

Revocation by conveyance, Sturnick v. Watson, 1957 Adv. Sheets 
771, 142 N. E. 2d 896. 

SECTION 751 Option to repurchase, dower of grantee’s wife no 
obstacle, Forte v. Caruso, 1957 Adv. Sheets 1153. 
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SECTION 765 Assessment to other than Record owner to include 
name of such owner, Acts 1956, C. 397 and 690, Acts 1957, 
C.. 416, G. 4. G..5B, S.. £1. 

SECTION 766 Municipal Lien Certificate—effect of recording, 
Meenes v. Goldberg, 331 Mass. 688, 122 N. E. 2d 356. 
SECTION 767 Assessment—for laying water pipes, Acts 1955, 

C. 332. 
SECTION 771 Old Age Assistance Lien—application to proceeds of 
sale by executor, Haverhill v. Porter, 333 Mass. 594, 132 
N. E. 2d 290. 
On jointly held land, Weaver v. New Bedford, 1957 Adv. Sheets 
491, 140 N. E. 2d 309. 
Henderson v. Yarmouth, 1957 Adv. Sheets 495. 
SECTION 771A Corporation Excise Tax—see Acts 1954, C. 461, 
G. L., C. 63, S. 76. 
SECTION 772 Mass. Inheritance Tax Lien. See Acts 1957, C. 502, 
G. L., C. 65, S. 9 for time limitations. 
Tax Payable 15 months after death, Acts 1957, C. 429, G. L., 
C. 65, S. 7. 
SECTION 773 Federal Estate Tax Lien. For ten years from date of 
death, Newstadter v. U. S., 90 Fed. 2d 34. 
Filed with Asst. Recorder, Acts 1955, C. 306. 
SECTION 775 Federal Tax Liens—In foreclosures see S. 636. 


SECTION 777 Mechanics Lien. Subcontractors, Acts 1955, C. 1149 
and 1157. 
SECTION 782 Executions. Levy-Horn v. Hitchcock, 332 Mass. 643, 
127 N. E. 2d 482. 
Against tenant by entirety, Quinlan v. Weeks, 332 Mass. 482, 
126 N. E. 2d 98. 
SECTION 786 Sales of Personal Property—See Commercial] Code, 
Acts 1957, C. 766, new G. L., C. 106. 
SECTION 817 Statute of Frauds, see Commercial Code, Fisher v. 
MacDonald, 332 Mass. 727, 127 N. E. 2d 484. 
SECTION 819 Part Performance of Agreement—Effect. Fisher v. 
MacDonald. 332 Mass. 727, 127 N. E. 2d 484. 
SECTION 828 Liability of Executor. Reilly v. Whiting, 332 Mass. 
745, 127 N. E. 2d 567. 
Churchill v. Bigelow, 333 Mass. 196, 129 N. E. 2d 903. 
SECTION 830 Broker’s authority, Vullis v. Vullis, 1957 Adv. Sheets 
369. 
SECTION 838 Title Defects. See Acts 1957, C. 348, G. L., C. 184, 
S. 24 as to ten year statute effective Jan. 1, 1957. 
Marketable title. Salter v. Quinn, 334 Mass. 220, 1384 N. E. 
2d 749. 
SECTION 842 Tender. Place when not designated, LeBlanc v. 
Molloy, 1957 Adv. Sheets 481, 141 N. E. 2d 519. 
Excuse for failure to perform mutual agreement, Vander Realty 
Co. v. Gabriel, 334 Mass. 267, 134 N. E. 2d 901. 
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SECTION 843 Conditional Agreements. Livoli v. Stoneman, 332 
Mass. 473, 125 N. E. 2d 785. 
SECTION 844 Rescission for Misrepresentation. Yorke v. Taylor, 
332 Mass. 368, 124 N. E. 2d 912. 
SECTION 889 Order of Deaths. 
Balcom v. Balcom, 333 Mass. 599, 182 N. E. 2d 305. 
SECTION 893 If no kindred, $25,000 in place of $10,000. Acts 1956, 
C. 316, G. L., C. 190, S. 1 after Jan. 1, 1957. 
SECTION 908 Dying Without Issue. Hayes v. Hammond, 1957 Adv. 
Sheets 881. 
SECTIONS 425, 917 Mortgage by life tenant. Power construed and 
discussion of cases, see G. L., C. 183, SS. 49-51. Brunton v. 
East Hampton Savings Bank, 1957 Adv. Sheets 1001. 
SECTION 957 Adverse User. 
Knowledge by servient tenement unnecessary, Foot v. Bauman, 
333 Mass. 214, 129 N. E. 2d 916. 
Title by—Wilcox v. Sarris, 331 Mass. 701, 122 N. E. 2d 362. 
By mortgagor, Marshall v. Francis, 332 Mass. 282, 124 N. E. 
2d 803. 

SECTION 958 Partition. Adjustments for improvements, Batch- 
elder v. Munroe, 1957 Adv. Sheets 9, 1389 N. E. 2d 385. 
SECTION 960 Sealed Instruments. See Commercial Code, Acts 1957, 

C. 765, New G. L., C. 106. 
SECTION 966 Eminent Domain. Damages, Webster Thomas Co. v. 
Commonwealth, 1957 Adv. Sheets 761, 143 N. E. 2d 216. 
Taking property already in public use, Tute v. Malden, 334 Mass. 
507, 136 N. E. 2d 188, G. L., C. 40, S. 14. 
Redevelopment. G. L., C. 121 and McAuliffe & Burke Co. v. 
_ Boston Housing Authority, 334 Mass. 28, 133 N. E. 2d 493. 
SECTION 1009 Antenuptial Agreement. Kovler v. Vagenheim, 333 
Mass. 252, 130 N. E. 2d 557. 
SECTION 1011 Zoning. 
Historical Districts, Acts 1955, C. 601, Nantucket, C. 616, 
Beacon Hill. 
Conditional use—Acts 1957, C. 40. 
Educational Purposes, Acts 1957, C. 145, G. L., C. 40A, S. 2 and 
Worcester v. New England Institute, 1957 Adv. Sheets 323, 
140 N. E. 2d 470. 
Limited Variances, Acts 1957, C. 123, G. L., C. 40A, S. 15, 
“Structure,” Manchester v. Leahy, 1957 Adv. Sheets 793, 143 
N. E. 2d 198. Appeal from Appeal Board, Reynolds v. Board, 
1957 Adv. Sheets 289, 140 N. E. 2d 491. 
SECTION 1018 Subdivision Control. 
Subdivision definition, Acts 1956, C. 282. 
G. L., C. 818 applies to cities, Acts 1956, C. 279. 
Filing rules in Registry, Acts 1957, C. 146, G. L., C. 41, S. 81N. 
No change in rules after submission of definitive plan, Acts 
1956, C. 307, G. L., C. 41, S. 81Q. 
SECTION 1019 Existing Cart Path Not Sufficient Way. Retting v. 
Planning Board, 332 Mass. 476, 126 N. E. 2d 104. 
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WHAT IS THE “EQUIVALENT” OF “CHILD”? 


We were asked to discuss this question as this issue was in the 
press. The words appear in the following act which takes effect on 
August 25th, 1958. 


CHAP. 121. AN ACT EXTENDING THE DEFINITION OF THE WORD “CHILD” 
TO INCLUDE AN ADOPTED CHILD IN CERTAIN INSTRUMENTS. 


SECTION 1. Chapter 210 of the General Laws is hereby amended 
by striking out section 8, as appearing in the Tercentenary Edition, 
and inserting in place thereof the following section :—Section 8. The 
word “child,” or its equivalent, in a grant, trust settlement, entail, 
devise or bequest shall include an adopted child to the same extent 
as if born to the adopting parent or parents in lawful wedlock unless 
the contrary plainly appears by the terms of the instrument. 

SECTION 2. The provisions of section eight of chapter two hundred 
and ten of the General Laws, as amended by section one of this act, 
shall be applicable only to grants, trust settlements, entails, devises 
or bequests executed after the effective date of this act. 

SECTION 3. This act shall take effect six months after its passage. 


Approved February 26, 1958. 


When the question was asked it caused a smile as we had for- 
gotten or never noticed that the words “or its equivalent” have been 
in the section ever since 1876 and the section has been interpreted 
by the court in a number of cases. See Wyeth v. Stone 144 Mass. 441 
at 443 and Old Colony Trust Co. v. Wood, 321 Mass. 519 at pp. 523-4. 
We advise the bar to compare carefully the new wording of the 
statute and the cases because after August 25th they may provide 
a serious problem of anticipatory draftsmanship of wills, trusts, etc. 
One lawyer has asked whether “offspring” would be ‘“‘equivalent”’ or 
“plainly contrary.” 

The Act of 1876 appears to have been passed “in consequence of” 
the decision in Sewall v. Roberts 115 Mass. 262 and to limit it. See 
Wyeth v. Stone (above at p. 443). The new statute opens things up 
again. The wisdom of this may be questionable. It may lead to 
family tensions, unfortunate litigation, problems of notice, bills 
for instructions, difficulty in tracing who may have adopted whom 
some where in the world during several generations, etc. It seems 
that clients should be advised of this before instruments are drafted. 
Compare Arnold v. Helmer, 327 Mass. 722, at p. 724. 


F. W. G. 


IS THERE DOWER IN JOINT TENANCY? 


We have been asked this question and there appear to be doubts 
about the answer in the minds of some conveyancers which raise 
practical title problems. A pending bill relating to the subject has 
been referred to the Judicial Council. 
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Meanwhile the bar may find the following opinion of the Supreme 
Court of the United States in 1841 helpful in practice. 

“We must consider the property as conveyed in joint tenancy; 
and the question arises, whether dower may be claimed in such an 
estate. 

“Dower is a legal right, and whether it be claimed by suit at law, 
or in equity, the principle is the same. 

“On a joint tenancy, at common law, dower does not attach. Coke 
on Litt. lib. 1, ch. 5, sec. 45. It is to be understood, that the wife 
shall not be endowed of lands or tenements, which her husband 
holdeth jointly with another at the time of his death; and the reason 
of this diversity is, for that the joint tenant, which surviveth, 
claimeth the land by the feoffment and by survivorship, which is 
above the title of dower, and may plead the feoffment made to him- 
self, without naming of his companion that died. 

“In 3 Kent’s Com. 37, it is laid down, that the husband must have 
had seisin of the land in severalty at some time during the marriage, 
to entitle the wife to dower. No title to dower attaches on a joint 
seisin. The mere possibility of the estate being defeated by survivor- 
ship, prevents dower. The same principle is in 1 Roll. Abr. 676. 
Fitzh. N. B. 147. Park on Dower, 37. 3 Preston’s Abstracts, 367. 

“If the husband, being a joint tenant, convey his interest to an- 
other, and thus at once destroy the right of survivorship, and deprive 
himself of the property, his wife will not be entitled to dower. Burton 
on Real Property, 53. Co. Litt. 31b.” Mayburry v. Brien, 15 Peters 
21 at p. 37. 


—_——— 


DRIVING “NEGLIGENTLY SO THAT” THE 
PUBLIC “MIGHT BE ENDANGERED.” 
WHAT DOES IT MEAN? 


The answer to this question has been uncertain in practice with 
resulting differences of opinion for lawyers, judges, police and other 
law enforcement officers ever since 1927. In order to provoke dis- 
cussion we suggest that the clause in Section 24, 2(a) of G. L. Chap- 
ter 90, is, today, too vague for fair administration, invites injustice, 
and should be repealed for the following reasons. 

Section 24, 2(a) begins with a sentence covering half a page, 
containing a conglomeration of very varied offenses in connection 
with the use of automobiles hitched together by the word “or” and 
leading up to the penalty common to all—‘“Shall be punished by a 
fine of not less than twenty nor more than two hundred dollars or 
by imprisonment for not less than two weeks nor more than two 
years or both,” and under the next paragraph (c) possible revoca- 
tion of a license. 

The opening words of Section 942(a) are 

“Whoever upon any way or in any place to which the public has a 
right of access operates a motor vehicle recklessly, or operates such 
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a vehicle negligently so that the lives or safety of the public might 
be endangered... .” 

The words were discussed by Mr. Lagrotteria of the Pittsfield Bar 
in 41 MASS. LAW QUARTERLY No. 3, September, 1956. He was 
puzzled. He asked older lawyers. “Most of them responded with 
the understandable notion that mere civil negligence was the test. 
These opinions were shocking since the statute may impose criminal 
penalties.” 

We commented pointing out that in 1927 the Judicial Council 
recommended the words “so negligently that,” but the Act of 1928 
Chapter 281 changed it to “negligently so that.” We reprinted the 
discussion from the 3rd report of the Council in 1927 showing the 
purpose to avoid the unqualified language of Com. v. Pentz, 247 Mass. 
500. The earlier statutes from 1902 to 1906 used the words (about 
speed) “greater than was reasonable and proper, having regard to 
traffic and the use of the way and safety of the public.” See opinion 
of Hammond J. in Com. v. Cassidy 209 Mass. 24. 

That was in the infancy of automobiles. Today, since they have 
grown to resemble a “Frankenstein” or a “Leviathan,” there is a 
different picture. The state and nation have built expressways and 
other ways for the purpose of speed and necessarily dangerous opera- 
tion of cars. “Road mopes” are part of the danger today. “Jay- 
walking” is another part. The most dangerous “jay-walker” (dan- 
gerous not only to himself but others) we ever saw was a former 
justice of the Supreme Judicial Court, now deceased. We think the 
bar knows that criminal prosecutions for “operating” so as to en- 
danger are commonly started by individual complaints, not for 
public justice, but as fishing for evidence in preparation for a civil 
suit for damages. Also, we think it is considered a convenient extra 
count in connection with prosecutions for other offenses because of 
the easy vagueness of the offense and the easy vagueness of proof. 

We heard of a case recently in which the prosecution in its open- 
ing made no mention whatever of the element of danger but merely 
outlined a simple case of negligence. The popular formula for con- 
viction under this section seems to be Negligence + Injury = Driv- 
ing to Endanger. It does not seem to matter particularly whether 
the negligence is slight, ordinary, gross or something else. The 
fact that the constitutionality of the act was sustained for rea- 
sons stated at length in Com. v. Pentz does not mean that the 
criminal statute is either wise or just today when we have to live 
with the inevitable dangers of modern travel. Probably a very large 
majority of drivers are unconsciously violating the statutory words 
every day so that there can be no uniformity of administration, but 
merely individual victims selected arbitrarily because of the uncer- 
tainty of the described offense, or for civil fishing purposes or other 
insufficient reasons. Mr. Lagrotteria seems to have been wiser than 
the rest of us in thinking the law “shocking” today and, that the 
words “or operating such vehicle negligently” etc. should be repealed 
in the interest of justice. Are we wrong? Suggestions are invited. 
F. W. G. 
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BOOK NOTICES 





BOOK NOTICES 


“Naked to Mine Enemies” by Charles W. Ferguson, Senior Editor of 
The Readers’ Digest. Little Brown & Co., $6.00. 

This is a new biography of Cardinal Wolsey, Lord Chancellor (pre- 
ceding Sir Thomas More)—the story of his rise and fall, his rela- 
tions with Henry VIII, his towering position in Europe, his fateful 
oversight in not arranging a marriage of Anne Boleyn (the future 
mother of Queen Elizabeth) to an Irish peer, as proposed by Henry 
before he had seen her (pp. 279-280), and his fall after his failure 
to comply with Henry’s desire for annulment of his marriage to 
Catherine of Aragon. The title is a quotation from Wolsey’s own 
words. We recommend the book. Reading about this period in the 
16th century and the subsequent story of “The Life and Times of 
Sir Edward Coke” in the early 17th century, vividly told by Mrs. 
Bowen (also published by Little Brown & Co.*) helps one to under- 
stand the human itch for power which dominated the Tudors, de- 
stroyed the Stuarts and led to the American system of constitu- 
tional government of “liberty under law” to protect those intangibles 
which enter into what is now called “the dignity of the individual.” 


F. W. G. 





* Reviewed in 42 M. L. Q. No. 1, March, 1957, pp. 72-75. 


“Leader of the Few” by Basil Collier. Jarrolds Publishers (London) 
Ltd., 178-202 Great Portland St., London W1, 25s (net). 


This is the authorized biography of an almost “unknown soldier” 
—the English “Billy Mitchell”—Lord Dowding, the Air Chief Mar- 
shal, who had the character, the vision, the “imagineering” ability 
and personal force, with the assistance of Lord Beaverbrook and a 
few others, to prepare for and stop the land invasion of England by 
keeping control of the air and winning “the Battle of Britain.” 
While it is not a law book, it is the story of the protection not only 
of England, but of the civilized world and its “liberty under law” in 
the early stages of the Second World War, before and after Dunkirk. 
The book justifies its title. 


F. W. G. 


“KEEPING UP [OR DOWN} WITH THE JONESES” 


ABouT 1900 


“We throw all our attention on the utterly idle question whether 
A has done as well as B, when the only question is whether A has 
done as well as he could.” 


WILLIAM G. SUMNER, in The Forgotten Man’s Almanac. 





1958 
“We must stop preaching democracy as a synonym for mediocrity.” 
(From a recent letter in the press by a retired school teacher.) 
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A LAW-MEDICINE RESEARCH INSTITUTE 
AT BOSTON UNIVERSITY 
(ANNOUNCED MARCH 2, 1958) 


A Law-Medicine Research Institute, the first of its kind in the 
United States, has been established at Boston University, according 
to an announcement by President Harold C. Case. The Institute, 
working cooperatively with the University’s schools of law and 
medicine, headed respectively by Deans Elwood H. Hettrick and 
Chester S. Keefer, will establish a program of research and training 
in the interdisciplinary areas of law, medicine and the behavioral 
sciences. It will also act as a clearinghouse for information on 
activities in the medico-legal area. 

Named as director of the Institute is Professor William J. Curran 
of Newton, presently a professor of law and legal medicine at 
Boston University. Aiding Professor Curran is a University ad- 
ministrative committee, consisting of Curran, Dean Hettrick and 
Dr. Henry J. Bakst, professor of preventive medicine and co- 
ordinator of rehabilitation at the Boston University school of 
medicine. 

Beginning with the present semester, the Institute will conduct 
courses in medico-legal areas and sponsor a lecture series for the 
practicing members of the profession. This spring, the noted New 
York attorney, Emile Zola Berman, and an international expert, to 
be announced later, are scheduled to speak. 

In describing the Institute, President Case stated: “One of the 
growing demands in professional education today is for more inter- 
disciplinary research and training. Much of the advanced work 
in the universities of this country has become isolated and partial 
in its outlook. The aim of the Law-Medicine Research Institute 
will be to bring together leading authorities in the fields of law, 
medicine, the behavioral sciences, and related areas to work on 
problems of mutual concern. 

“Over 70% of all litigation in our courts today involves sub- 
stantial or controlling issues dependent upon medical proof. Govern- 
ment programs involving innumerable legal considerations are be- 
coming more and more significant in medical practice, public health 
and medical care programs. Advances in medical science, particu- 
larly in psychiatry and other behavioral sciences, are having a great 
effect on the traditional rules of criminal responsibility, civil com- 
petency, and other fields of law. Also many medical scientists are 
concerned about growing governmental and other legal restrictions 
in various areas of medical scientific work.” 

President Case stressed the emphasis on research as well as on 
training in the new institute. “The field is new and underdeveloped 
and basic research is one of its greatest needs.” 
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